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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA: Criminal No. 61-'59 
v. > Grand Jury No. 1597-58 


Vio. 26 U.S.C. 4705a, 4704a 


MARIE A. KELLY 21 U.S.C. 174 


RELEVANT DOCKET ENTRIES 


Proceedings 


Presentment and Indictment Filed (3 Counts) 
Copy of indictment given to deft. Cert. filed. 


ARRAIGNED, Plea NOT GUILTY entered; 
Defendant REMANDED to the District of Columbia 
Jail; Attorney not present. CURRAN, J. 


March 19 MOTION OF DEFENDANT for New Trial and Points & 
Authorities in support thereof, Filed. 


May 13 ORDER DENYING motion for a new trial, Filed. 
MATTHEWS, J. (N) 


May 29 AFFIDAVIT of DEFENDANT in support of application for 
leave to proceed on appeal from judgment without 
prepayment of costs, and for reporter's transcript, 
filed and GRANTED, MATTHEWS, J. 


NOTICE OF APPEAL, filed. 
Judgment & Commitment of 5-29-59, filed. MATTHEWS, J. 
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[ Filed in open court January 19, 1959] 


[ INDICTMENT ] 
Holding a Criminal Term 
Grand Jury impanelled December 23, 1958, Sworn in on January 6, 1959 

The Grand Jury charges: 

On or about October 23, 1958, within the District of Columbia, 
Marie A. Kelly did sell, barter, exchange and give away to Cecil B. 
Carter a narcotic drug, that is, three capsules containing a mixture 
totaling about 2.7 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, not in pursuance of a written order, written for that pur- 
pose, from the said Cecil B. Carter, as provided by law. 

SECOND COUNT: 

On or about October 23, 1958, within the District of Columbia, 
Marie A. Kelly purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, three capsules containing a mixture totaling about 
2.7 grains of heroin hydrochloride, quinine hydrochloride and milk sugar. 
This is the same heroin hydrochloride which is mentioned in the first 
count of this indictment. 

THIRD COUNT: 

On or about October 23, 1958, within the District of Columbia, 
Marie A. Kelly facilitated the concealment and sale of a narcotic drug, 
that is, three capsules containing a mixture totaling about 2.7 grains of 
heroin hydrochloride, quinine hydrochloride and milk sugar, after said 
heroin hydrochloride had been imported, with the knowledge of Marie A. 
Kelly, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the first and second counts of this 
indictment. 


/s/ Oliver Gasch 
A TRUE BILL: Attorney of the United States in 
/s/ Car ey Winston and for the District of Columbia 


Foreman. 


[ Filed January 23, 1959] 


UNITED STATES 


Criminal No. 61-59 
vs. 


Charge Vio. Fed. Narc. Laws 
Marie A. Kelly 


Defendant 


PLEA OF DEFENDANT 


On this 23rd day of January, 1959, the defendant Marie A. Kelly, 
appearing in proper person and without counsel, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
her, pleads not guilty thereto. 

The deft. is remanded to the District Jail. 


By direction of 


EDWARD M, CURRAN 


Presiding Judge 
Criminal Court # 3 


Present: 
United States Attorney 


By __H. Titus 
Assistant United States Attorney 


HARRY M. HULL, Clerk 


By H. G. Dodd 


M. Deeds Deputy Clerk 


Official Reporter 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed July 7, 1959] 


THE UNITED STATES OF AMERICA 
Plaintiff, 


Criminal Action 
Vea Number 61-'59 


MARIE A. KELLY, Defendant. 
Washington, D. C. 
Monday, March 16, 1959 


The above-entitled action came on for hearing before the HONOR- 
ABLE BURNITA SHELTON MATTHEWS, a judge in the United States 
District Court, anda JURY, at 10:15 a.m. 

APPEARANCES: 
On behalf of the United States of America: 
Arthur J. McLaughlin, Esq. 
On behalf of the defendant: 
A. Murray Preston, Esq. 

* * oe * * * 

THE DEPUTY CLERK: All witnesses in the case of Marie A. Kelley 
please go to the witness room, all witnesses. 

(A rule was had on witnesses. ) 

THE COURT: Mr. McLaughlin. 

MR. McLAUGHLIN: * * * * 

* * * 

THE COURT: Mr. Preston. 

MR. PRESTON: If the Court please, ladies and gentlemen of the 
jury, on behalf of the defendant, Miss Marie Kelley, I would like to make 
just a very short statement to the effect that throughout this entire 
tyansaction and throughout the entire time since she was arrested, she 
has maintained entirely the fact that she is innocett of any sale of any 
narcotics at any time, to anyone; and I think that as the trial progresses 
we'll be able to show that her plea of not guilty is a proper plea; and at 
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the proper time under the instructions of the Court, we are 


going to ask that you return the verdict of not guilty as far as Marie 


Kelley is concerned. 
* * ” ok * 


arm * 
CECIL BENJAMIN CARTER 
was called as a witness by the Government, and, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 

* * * * * * 

Q. And are you a member of the Metropolitan Police Department? 
A. Yes, sir, Iam. 

Q. And assigned to any particular branch of the Metropolitan 
Police Department ? A. To the Narcotics Squad. 

Q. And during the month of October of 1958, were you a member of 
the Metropolitan Police Department? A. Yes, sir, I was. 

Q. And were you assigned to any particular detail during the month 
of October of 1958? A. Yes, sir, I was. 

Q. And what detail were you assigned to during October of '58? 
A. To check the illicit traffic of narcotics. 

Q. What is that? A. To check the illicit traffic of narcotics in 
Washington. 

Q. You say to check. Just what were your duties? A. To buy 
narcotics. 

Q. Were you dressed in uniform, or what? A. No, I was not. I 
was in street clothes. 

Q. And were you acting in an undercover capacity? A. Yes, sir. 

Q. Now, recalling your attention to October the 23rd of 1958, do 
recall being in the Southeast section of Washington, D. C.on that date? 
A. Yes, sir, Ido. 

Q. And can you tell us the approximate time that you were in 
Southeast Washington on October the 23rd of 1958? A. About 10:30 p.m., 


sir. 
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Q. All right, and did there come a time when you, did arrive at 
8th and K Street, Southeast? A. Yes, sir. 

Q. And can you pinpoint the time, approximately? A. It was 
about 10:15 p.m., sir. 

Q. All right, what did you do, if anything, after arriving at 8th and 
K Street? A. I parked my automobile. 

Q. Where did you park your automobile? A. It was on the South- 
west corner. 

Q. Well, after parking the automobile, was there anyone with you 
at that time? A. No, sir, it wasn't. 

Q. All right, and after parking the automobile, did you see anyone? 
A. Yes, sir, I did. 

Q. All right, tell us who did you see? A. I saw the defendant 
Marie Kefjey. 

@. When you say Marie Kelley, do you identify Marie Kelley here 
today? A. Yes, sir, I do. . 

Q. All right, and where is she? A. Sitting over at the table. 

MR. MCLAUGHLIN: May the record show he identifies Marie 
Kelley? 

THE COURT: Yes. 

BY MR. MCLAUGHLIN: 

Q. All right, tell us, if you will, Officer, under what circum- 
stances you saw Marie Kelley at 8th and K Street, Southeast--keep your 
voice up now. 

*x *x * * * * 

THE WITNESS: I went to the corner and parked, and at that time 
Marie was standing on the corner having conversation with some other 
people who were standing on the corner. 

Well, when I parked, she recognized my car and came over and we 


had conversation. 
* * * 


BY MR. MCLAUGHLIN: 
Q. All right, did there come a time when she came over to the 
car? <A. Yes. 


a 


Q. All right, tell us under what circumstances she came over to 
the car. A. She walked over and recognized me. 

Q. All right, when she came over to the car, did you have any 
conversation with her at that time? 

* * sd * 

14 MR. PRESTON: I object on the grounds that it is hearsay evidence 

as to what took place. 

THE COURT: The objection is overruled; you may answer. 

THE WITNESS: Well, we started talking about drugs. We were 
talking about who had the good drugs in the neighborhood at that time. 

* * * * 

THE WITNESS: The exact words? 

THE COURT: Well, in substance, what you said and what she 
said. 

bd * sd 2K 

THE WITNESS: I asked her, did anybody in the neighborhood 

have drugs at that time. She told me that Blind Blake had some. 

THE COURT: Blind who? 

THE WITNESS: Blake. 

THE COURT: All right, go ahead. 


BY MR. MCLAUGHLIN: 
Q.. Did youknow who blind Blake was? A. Yes, sir, I did. 
Q. What was his right name, if you know? A. Lawrence Smith. 
Q. All right, what else was said in that conversation by the De- 
fendant, Miss Kelley? A. I don't recall. 


Q. All right, what was said by you, if anything, during that time? 
A. lasked her if she could go to Blind Blake and get some for me. 

Q. All right, what did she say to that, if anything? A. She said 
that she could. 

Q. All right, and then what happened? A. I handed her six dollars, 
Metropolitan Police Department Advance Funds and she left my automobile 
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and went to the address of 811 L Street, Southeast. 
Q. All right, and did you see her again after she left your auto- 
mobile? A. Yes, sir. She walked back over to my automobile and told 


me that he had to go into his back yard to see-- 

Q. That who had to go into his back yard? A. That Lawrence 
Smith had to go into his back yard, to his stash and get the drugs and come 
back to the house. 

Q. Now, after Miss Kelley told you that, then what did you do, or 
where did yougo? A. Well, she started back over to the house and I 
got out of my automobile, and walked back over there with her to the 


house. 

Q. Where was the house located? A. 811 L Street, Southeast. 

Q. When you arrived back at that house, did you enter the house? 
A. Yes, sir, I did. 

Q. And who did you enter--who else entered the house with you ? 
A. Marie. 

Q. Now, when you entered the touse, who did you see in there, if 
you knew the people? A. I saw Lawrence Smith and his family. 

Q. Was there anyone else in there at that time? A. No one that 
I recognized by name, sir. 

Q. Well, were there other people in there? Put it that way. 

A. There were, yes, sir. 

Q. What? A. There were other people in there. 

Q. How long did you remain in that house? A. Approximately five 
minutes, sir. 

Q. And did there come a time when you left the house? A. Yes, 
sir, I did. 

Q. And did anyone leave that house with you? A. Yes, sir. 

Q. Who left that house with you? A. Two addicts asked me, would 
I take-- 

MR. PRESTON: Again I object to the use of that word without any 
indication that that characterization applies. 

THE COURT: The objection is sustained. 

THE WITNESS: Two suspects asked me-- 


BY MR. MCLAUGHLIN: 

@. Did you know the men? A. Yes, sir, I did. 

Q. All right, now, as Isay, did they leave the house with you? 
A. Yes, sir. 

Q. Who else left the house with you besides those two men? 
A. Marie. 

Q. Marie who? A. Kelley. 

Q. All right, and when you left the house, where did you go? A. I 
took them over to 17th and K Street, Northwest. 

Q. How did you take them over to 17th and K Street? A. In my 
automobile. 


Q. And when you arrived at 17th and K Street, what happened there? 


A. The two persons that I took over there got out on the corner. 

Q@. All right, and at the time that they got out, where was the de- 
fendant Marie Kelley? A. She was sitting in the front seat with me. 

Q. All right, and when these two unidentified men got out of the 
car, what happened, if anything, at that time? A. Then she handed me 
a small piece of paper which contained three capsules containing a white 
powder. 

Q. Now, after you received the three capsules containing a white 
powder, where did you go, or what did you do? A. I took her to--6th 
and H Street, Northwest. 

Q. All right, what happened when you arrived at 6th and H Street? 
A. She got out of my automobile at that time, and asked me to meet her 
a little later at the same place. 

Q. Now I'll show you Government's Exhibit marked for identifica- 
tion, Number 1, and ask you, Officer, if you can identify that? (Indicating) 
A. Yes, sir, I can. 

Q. You identify Government Exhibit marked for identification 
Number 1 as what? A. The envelope that I placed the three capsules in 
and turned in. 

Q. Placed the three capsules received from who? A. From 
Marie Kelley. 
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Q. On October 23, 1958? A. Yes, sir. 
* * * * * aK 
Q. On October the 23rd of 1958, at any time--that is, the time 
that you gave the defendant the six dollars, or the time that you received 


the three capsules from the defendant containing a white powder, did you 


give her any order form issued by the Secretary of the Treasury for the 
purpose of issuing narcotics? A. No, sir, I did not. 

Q. Now, When you received Government's Exhibit tnarked for 
identification, Number 1, of three capsules, did they contain any govern- 
ment seal of any kindon them? A. No, sir, they did not. 

Q. Now, after receiving the three capsules containing the white 
powder from Marie Kelley on October 23, 1958, what did you do with that? 
A. I immediately left the area of 6th and H Street, Northwest and proceeded 
to the monument grounds where I turned them over to Detective Ferguson 
in the presence of Detective Fogle. 

Q. Now, all that you have testified to happened in the District of 
Columbia; is that right? A. Yes, sir. 

* * * * 

CROSS EXAMINATION 
BY MR. PRESTON: 

* * * * * * 

Q. Now, you testified that you were assigned to buy narcotics? 
A. Yes, sir. 

Q. And to check the illicit traffic; who gave you that assignment ? 
A. Captain Jefferson. 

Q. Well now, just what did he tell you to do in the course of your 
work which you have described? A. They gave--they gave me money 
and told me that--they pointed out certain locations in the city where 
suspected drugs were and I would go into those areas and get to be known. 

Q. Getto be known-- A. Get to know some of the people that I 
thought were using-- 

Q. Well, just how would you do that? Did you carry out your 
orders? And ifso, how? A. Yes, sir, I was--I would go into the 
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immediate area and talk with people that were using. 
Q. How did you know someone was using drugs? A. By hearing 


their conversations. 

Q. Did you live in that area at thattime? A. No, sir, I did not. 

* * * * * * 

Q. Can you tell me approximately how many people you bought drugs 
from during the summer and fall of 1958? 

MR. MCLAUGHLIN: I'll object to that. I can't see the materiality, 
Your Honor. 

THE COURT: What is the purpose of the inquiry? 

MR. PRESTON: I think that the inquiry will show that Officer 
Carter made a great many buys and that the identification of this witness 

is very shaky and I think we can prove by other evidence that Marie 
Kelley did not make the sale in question at that time. 

THE COURT: Very well. 

BY MR. PRESTON: 

Q. Approximately how many? 

* * * * * * 

A. Approximately 28 to 30, something like that. I don't remember, 
approximately 30. 

* * * * ae * 

Q. When did you first meet Marie Kelley? A. I met her about six 
weeks, maybe two months, before the time that I purchased the narcotics 
from her. 

Q. Under what circumstances did you meet her? A. Under what 
circumstances ? 

Q. Yes, how did you come to meet her? A. I was with another 
person that knew her. 

Q. Who was that person? A. Edward Ford. 

Q. Is he known as Eddie Ford? A. Yes, sir. 

@. And what did you do when you first met her? A. What did t do? 

Q. Yes. A. I gave her a ride from the Northwest section of the 
city over to Northeast. 
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Q. Was that the same car that you were in that you testified just 
on direct examination here a while ago? A. The same car? 

Q. Yes. A. Well, I changed cars three times during the course 
of my investigation, sir. I don't remember which car it was. The first 
car that I was in was an Oldsmobile. I think that is the one that she was 
in. 

Q. Well now, you say Edward Ford was with you the night, the time 
when you first met Marie Kelley? A. Yes, sir. 

Q. Tell us more about the circumstances of that first meeting. 
Did you make a buy from her or from Edward Ford that night? 

A. No, sir, I didn't try to make a buy, sir. 

Q. Did Ford try to make a buy? A. I don't recall. 

Q. Well, how many times after that, after that first meeting and 
prior to October 23, did you see--first talk with Marie Kelley? A. I 
had several conversations with her after that, sir. 

Q. Under what circumstances were those conversations? A. We 
would meet in the streets, Most of the time it would be in the area of 
8th and K streets, Southeast or 7th and T Street, Northwest. 

Q. Did you ever make any attempt to buy narcotics from Marie 
Kelley prior to October 23rd? A. No, sir. 

Q. Did you ever enlist her aid in your work as an undercover 
agent? A. Enlist her aid? 

Q. Yes, did you ever ask her to help you? A. To help me buy from 
somebody ? 

Q. Yes. A. No, sir. 

Q. Well, did|you ever see her use narcotics? A. Yes, sir. 

Q. You did? A. Yes, sir. 

Q. Under what circumstances? A. Well, it was in the same 
house that we went to purchase those. I went in one day and she took-- 

Q. Now, which house was this? A. 811 L Street, Southeast, 
and she took off in my presence. 

Q. She did what? A. Took off. That is an expression they use in 


the street for inject narcotics into the vein. 
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Q. She did? A..-Yes, sir. 

Q. Did you see ther sell any to anybody, any narcotics to anyone? 
A. No, sir, I did not. 

Q. Have you ever seen her sell narcotics to anyone? A. I never 
saw her selling to anybody else. I can't say that I have. 

Q. This was in the apartment of Lawrence Smith; is that correct? 

A. Yes, sir. 

Q. Well now, to bring your attention to the night of October 23, 
you say you drove to the vicinity of 8th and K Streets, Southeast; is that 


correct? | A. Yes, sir. 


Q. ‘And what sort of a car were you in that night? A. I was in the 
black '49 Oldsmobile, plain--I mean plain, unmarked. 
Q. Was it a District of Columbia registered car? A. No, sir, it 
was not. 
- Where was it-- A. It was registered in Virginia. 
And when you got there, you say you parked the car? A. Yes, 


Did you get out of the car? A. Not at that time, I did not 
get out, sir. As soon as I parked, Marie walked over. 

Q. She walked over to speak to you; is that correct? A. Yes, sir. 

Q. Is that yourtestimony? A. Yes, sir. 

Q. And then I believe you testified that you asked her about drugs. 
Now, would you relate just what the conversation was? A. Well, first 
of all, we started to talking about who had drugs in the neighborhood and 

I asked her who had some drugs in the neighborhood. She told me 
that she thought that Blind Blake had some and I asked her, could she go 
to Blind Blake and get some for me. She said that she could. 

Q. You asked her if she could go and get some for you; is that 
correct? A. Yes, sir. 

Q. Did you not know at that time that the man you call Blind Blake 
was a seller of narcotics and you could go perfectly well and get them 
there yourself? 

Q. Did I know that he was a seller? 

Q. Yes. A. Well, I-- I did. 
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Q. Well then, why were you asking Marie to help you with the 


making of this purchase, another purchase from Blake? A. Why was I 
asking her? : 

Q. Yes. A. Because I didn't want to be -- another addict had 
been picked up a couple of days before and told me not to be coming around 
because I was hot in the neighborhood, as they say. 

Q. What does that mean? A. That means that everybody thought 
that I was a Policeman. 

Q. You were not inuniform. A. No, sir. 


@. Did Marie Kelley ask you whether you were a policeman or not, 


or suggest that she suspected you were a policeman? A. No, sir, she 


did not. 

Q. Gave you no reason to suspect that she thought you were a police- 
man at that time; is that your testimony? A. Yes, sir. 

Q. So you asked her to help you make this buy, as I understand your 
testimony. What happened then? A. After she made the buy. 

Q. What happened after this conversation that you and Marie had 
at the car? A. She went up to the house. 

@. Did you go with her? A. No, sir. 

Q. What happened thereafter? A. Well, she came back to the car 
and she told me that Blake had to go back to his back yard to get his, the 
drugs, out of his stash; and she told me who was up there. 

THE COURT: And she told you who was up there? 

THE WITNESS: Yes, a few people, I asked her who was at the 
house. 

BY MR. PRESTON: 

Q. Then what did you do? A. Then when she started to go back to 
the house, I went with her. 

Q. Did she know that you were coming with her? A. Yes, sir, she 
knew. 

Q. Were you walking ahead of her, or behindher? A. Well, I 
was walking with her. 

Q. Well now, you say you went in the house. Would you give us a 
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little description of that house which, I take it, is 811 L Street, South- 
east; is that correct? A. Yes, sir. 

Q. Will you describe that house and where you went in the house, 
what you did in there? A. Well, I went in-- 

Q. Detail by detail. A. I went in ‘at the entrance to the house. 
You go to the second floor. The apartment on the second floor is where 
Lawrence Smith was living. 

Q. I take it from your testimony that 811 L Street is an apartment 
house. A. Yes, sir, it is not an apartment house, but it is a two- 
story house with an apartment on the first floor and an apartment on the 
second floor. 

Q. Isee. Do you know who occupied the apartment on the first 
floor? A. I don't know at that time who occupied it, sir. 

You know who occupied the second floor on October 23rd? 
Yes, sir, Ido, Lawrence Smith. 
All right now, you went up to the second floor. A. Yes, sir. 

Q. And then what happened? A. Well, I went in and sat down and 
started watching television. Marie went back into the back room through 
the hallway. It is a large hallway. It's two rooms and she went in there 


and stayed for about five minutes. 

Q. Did you see her at that time? A. Did I see her when she went 
back there? 

Q. Yes. A. Yes, sir, I saw her when she went back. 


Q. When she left and when she came--did you see her when she 
came back? A. When she came back? 

Q. Yes, sir. A. Tothe room? Yes, sir. 

Q. Then I take it you do not know precisely what she did in that 
back room. A. Well, I only know what she ‘said she was doing. 

Q. Never mind what she said; did you see her do anything or hear 
her do anything back there at that time? A. Yes, I heard her back there 
talking. 

Q. Who was she talking with? A. Lawrence Smith's wife. 

Q. What's her name? A. I don't know, sir. 
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Q. All this time you were watching the television? A. I was just 
sitting in the living room, just watching television and having conversation 
with various people who were in there. 

Q. Inthe front room? A. Well, it's -- it's just a room that you 
go into when you get to the top of the steps. I don't know whether it's 
front or what. 

Q. All right, you say there were various people. How many people 
were in that room with you? A. I don't recall the exact number of people. 

Q. Well, can you give us an estimate? Was it one, two, three, 
orten? <A. It was possibly seven or eight. 

Q. That many people? A. Yes, sir. 

Q. Did you know any of those people by name? A. I knew one 
by name. 

Q. Who's that? A. They called him Nittin. 

THE COURT: Called him what? 

THE WITNESS: It was Lawrence Smith's brother. They called him 
Knitting, or something. 

* * * 

BY MR. PRESTON: 

Q. What was the subject of your conversation with these people 
that you were talking with? A. Mostly narcotics. 

Q. Did you attempt to make any buys from any of those people? 

A. No, sir, I did not. 


Q. Why not? A. Because I had no reason to try to buy from those 
people because Blake was the person in the house who was supposed to 


have the narcotics. 

Q. Had you made buys from any of these various other people prior 
to that time? A. No, sir. 

Q. Were these people using narcotics at the time you were there? 
A. No, sir; they were not. 

Q. Well, had you ever seen these various people use narcotics? 
A. Yes, sir. 

Q. Had you? A. Yes, sir. 

Q. How manyofthem? A. Two of them. 
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Q. Two of the seven or eight people? A. Yes, sir. 


Q. But the general trend of the conversation concerned narcotics 
and the traffic. What were they talking about, the market or the price 
of it, or what--was it the subject of the conversation? A. They were 
mostly talking about how good it was, about how they had boosted, some- 
thing like that nature. 

THE COURT: Will you keep your voice up; it is difficult to hear you 
at times. 

BY MR. PRESTON: 

Q. Was there anybody there from Baltimore? A. From Balti- 
more? 

Q. Yes. A. I dont know anybody there from Baltimore. 

Q. MayI refresh your recollection that there might have been a 
man there from Baltimore by the name of Joe? A. Joe? 

Q. Do you recall that--yes. A. No, sir, I do not. 

Q. How long did you stay up in this apartment at 811 L Street? 

A. Approximately 10 minutes. 

Q. Well, what persuaded you to leave? 4. Well, Marie said that 

she was ready and two of the fellows who were up there asked me to 
take them down so we all--take them across town, so I took them. We 
all left together-- 

Q. Wait a minute. What two fellows asked you to take them 


across town? A. Lawrence Smith's brother and another person that I 
did not know at that time by name. 
Q. So your testimony is that Marie said she was ready to go. Then 


you took two men from the apartment; is that correct? A. Yes, sir, I 
did. 
Q. And one of them was known to you as the brother of the man 
who really was the narcotics seller there in that apartment? A. Yes, sir. 
Q. Do you have any idea who this other man was? A. No, sir, I 
do not. 
Q. Had you ever seen him before? A. No, sir. 
Q. Never seen him since? A. No, sir. 
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Q. Have any recollection of what his name might have been? 
A. No, sir, I do not. 

Q. So you left the apartment and went where? A. I went to 17th 

and K Street, Northwest. 

Q. Why did you go to 17th and K Street, Northwest? A. Because 
the two fellows asked me, would I drop them off in Northwest. They 
directed me to go to 17th and K, 

Q. Was there any reason for you to go to 17th and K Street, North- 
west from way down there by the Navy Yard? A. No, sir, other then 
taking them over there. 

Q. Well then, I take it it's your testimony that just out of the kind- 
ness of your heart, in the middle of the night, in the midst of buying 
narcotics, you took these fellows over to 17th and K Street for no other 
reason than that they asked you to do so; is that right? Is that your 
testimony? A. Yes, sir. 

Q. Did Marie go along? A. Yes, sir, she did. 

Q. In yourcar? A. Yes, sir. 

* * * * * * 

Q. At the time when you drove over to 17th and K Street--and I 
understand that the two men whom you can only approximately identify one, 
got out of your car and left. A. Yes, sir. 

Q. Did they take:any part in the --shall we say, in the transaction 

in question here in this case? A. No, sir, they did not. 

@. None whatsoever? A. None. 

Q. Ibelieve you have testified that after they left, you gave Marie 
six dollars; is that correct? A. After they left? 

Q. Yes. A. No, sir, I gave her the six dollars before we went in 
to the address of 811 L Street, Southeast. 

Q. You gave her the -- as you say -- six dollars before you went 
up in that apartment upstairs at 811 L Street; is that correct? A. Yes, sir. 


@. Well then, when is it your testimony that these drugs were 
given to you? A. After the two men left my automobile at 17th and K 
Street Northwest. 
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Q. And it's your testimony that Marie Kelley gave them to you; 
is that correct? A. Yes, sir, it is. 

Q. Then what happened? A. ThenI proceeded to take her to 
6th and H Streets Northwest and she got out of the automobile at that 
time. 

Q. And then you went where? A. I went to the Washington Monu- 
ment grounds where I met Detective Ferguson and Detective Fogle. 

Q@. And when you met them what happened? A. I turned over the 
capsules that she had given me to them. 

Q. Well, when did you put those capsules in the little envelope, 
Plaintiff's Exhibit No.1? <A. I put them in the envelope when I reached 
the Narcotics cruiser. They had those envelopes in the glove compart- 
ment, and I filled it out. 

Q. Did you know what was in those capsules at that time? A. No, 
sir, Idid not. It was a white powder and that was all that I knew. 

Q. Well, did you have reason to suspect that it might turn out to 
be narcotics? A. Yes, sir, I did. 

Q. And you made no arrest of Marie Kelley at that time or that 
night? A. No, sir, I did not. 

Q. Did you make out a statement as to what happened following 
those various transactions? A. Yes, sir, I did. 

MR. PRESTON: If the Court please, may I see a copy of that 
statement? 

MR. MCLAUGHLIN: I have a report here that I will show you. 

* * * * * * 

BY MR. PRESTON: 
Q. At the time we took the recess, I asked the Government's at- 


torney to let me see the statement of narrative facts and I reviewed it. 


I'd just like to ask you one question about it and that would be, when did 
you make that statement, Mr. Carter? A. I made the statement the 
same night, the 23rd, after I got home. 
Q- Well now, did there come a time when you made a formal 
complaint, filed a formal complaint as against Marie Kelley? 
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A. Yes, sir. 


Q. Do you know when that complaint was made? A. I don't know 
the date, sir, but I think it was some time in December. 
Q. Would December the 4th be approximately the correct date, or-- 


the correct date? A. Possibly could, sir. 

Q. Well, assuming that December the 4th is the correct date, and 
I think that the record will show that it is-- A. Yes, sir. 

Q. What explanation do you have for the delay in making a formal 


complaint? You're a police officer, working with the Department day 
in and day out; what explanation is there for your not having made any 
complaint, much less any arrest, on the night in question? A. Sir, 

I was instructed by my superior officers not to make any formal arrest 
to keep from disclosing my undercover identity at that time. 

Q. You explain what your orders were so far as the arrest is 
concerned. Were you also under orders not to file any complaint? 

A. Yes, sir, I was. 

Q. Have you--do you know what the explanation for your failure 

to file a complaint may have been? A. No, sir, I do not. 

Q. But it’s your testimony--who told you not to make any complaint 
until a date more or less December the 4th? A. Well, no one told me 
about the complaint, sir, at that time. 

@. Well now, how was this complaint made out 7 Who was it a 
complaint against? A. It was against Marie Kelley. 

Q. Are you sure that you named Marie Kelley? A. Yes, Iam. 

Q. Did you also name anyone else in this complaint? A. No, sir, 
I did not. 

Q. Did you name one Jane Doe in the complaint? A. Well, I 
always put Jane Doe on all complaints, Jane Doe or John Doe, so if there 
is any mistake in the name, the Jane Doe will cover. 

MR. PRESTON : May it please the Court, may I review in his cross 
examination that complaint as filed. 

(There was a short pause. ) 
BY MR. PRESTON: 
Q. At the time you filed this complaint, did you know that the 
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defendant's name was Marie Kelley? A. Yes, sir, I did. 


Q. Well, what--when was the first time following the occurrence 

on October 23rd that you ever saw the defendant again? A. After 
the night of the 23rd? 

Q. That's right. A. I didn't see her anymore, sir. 

Q. Never saw her again? A. No, sir, I did not. 

Q. Until when? A. Until the day--until the hearing-- 

Q. Well now, let's get this straight. Did you arrest Marie Kelley? 
A. No, sir; I didn't arrest her. 

Q. Did you identify her following her arrest? A. I identified the 
picture that they had up in the-- 

MR. MCLAUGHLIN: Aah, Aah-- 

THE COURT: You have answered the question. 

MR. MCLAUGHLIN: May we approach the bench on this, Your 
Honor? 

THE COURT: 

(At the Bench:) 

MR. MCLAUGHLIN: I don't know how far this will go but as I 
understand, there was a warrant out for this girl and that she was picked 
up in the lineup on some other offenses, or something like that; and the 
warrant served, so-- 

MR. PRESTON: That's right. 

MR. MCLAUGHLIN: It's dangerous ground. 

THE COURT: He was just giving you this so you wouldn't get into 
trouble. 

MR. PRESTON: I understand and I appreciate it but the story that 
she told me was that Carter identified her following her arrest. 

MR. MCLAUGHLIN: Well, as I understand it now, naturally she 
was well known to the Police and she was in this lineup. That might be 
true. Imean, she was in this lineup and they had the warrant for her and, 


of course, the way they frame it is, they took her off the.block. In other 


words, that she was in there for some other offense. What it was, I 
don't know, so I'm just warning you, that's all. 
MR. PRESTON: I understand. 
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MR. MCLAUGHLIN: You know that is liable to come out, see? I 
don't care what you asked him. 

THE COURT: This is an inexperienced officer. I mean, he says he 
hasn't been on the Force too long. 

MR. PRESTON: He's doing pretty well so far. 

THE COURT: What I meant was that he may come forth with some 
other-- 

MR. MCLAUGHLIN: He's liable to come out with that, you know, 
about being picked up on the block, or something like that. 

MR. PRESTON: All right. 

¢ oat... (In Open Court:) 


BY MR. PRESTON: 


Q. Officer Carter, on the night of October 23rd, before you went 
down to 8th and H Streetyin your car, you testified that you were given 


some police money; is that correct? A. Yes, sir. 

Q. To go out and make a buy, get somebody to help you, what- 
ever it may be, you were given some money? A. Yes, sir. 

Q. Is that correct? A. Yes, sir, I was. 

Q. Do you know whether or not that was marked money? A. No, 
sir, it was not marked. 

Q. Well now, before you departed, were you searched by anyone? 
A. No, sir. 

Q. Well, isn't it a very common practice in the work of the Police 
with undercover agents to search them prior to sending them out to do 
their undercover work? A. It's never been a common practice as far 
as Iknow, sir. 

Q. In any event, you were not searched; is that correct? A. No, 
I was not searched. 

Q. Ihave an additional question as to what took place in 811 L 
Street: Why didn't you complete your transaction right there at 811 
L Street? A. Why didn't I complete it? 

Q. Yes. A. It was nothing else that I could do so I--I had to 
wait until the person that I gave the money to would give me the drugs. 
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I mean, I don't know the reason for her not giving them to me there but 


I had no control over that situation. 

Q. Well, you were in--you were in the apartment of a man whom 
you knew to be a source of narcotic drugs. That was one Lawrence Smith; 
is that correct? A. Yes, sir. 

Q. And you eventually made buys from him; isn't that correct? 

A. Yes, sir. 

Q@. And he's been convicted of them, I believe, too, hasn't he? 
A. Yes, sir. 

Q. I wonder why, and I ask you why you did:not complete that 
transaction right there at 811 L Street? A. Well, I had given her the 
money before we went into the house at 811 L Street. 

Q. You had asked her to take the money and go into the house? 

A. Well, I had given her the money out on the street before we went into 
the house and after we got into the house, she had the money. 

Q. Well, did you tell her to go in the house? A. I didn't tell her 

to go anywhere. I just asked her, did she know where she could go. 

Q. You asked her what? A. If she knew where she could go to 
obtain drugs. 

Q. And her answer, I presume, is "yes? A. That's right. 

Q. According to your personal story; is that right? A. That's 
right. 

Q. And then you gave her the money? A. Yes, sir, I gave her 
the money then and there on the corner. 

@. She didn't have the narcotics then? A. No, sir, she did not 
have it--I don't know, sir. 

Q. Well, you have no indication that she had it there? A. I didn't 


see it there, sir. 
* * * * * * 


Q. Did you ever see drugs in question on the person of the de- 
fendant at any time prior to what you tell us was the time at 17th and K 
Street when she gave them to you? A. Did Isee any on her person? 


Q. Yes. A. No, sir. 
* * * 
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REDIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 

Q. When you referred to orders about a complaint, you mean 
applying for a warrant; is that what you mean by complaint? A. Yes, 
sir. 

* * 
ROBERT C. FERGUSON 
was called as a witness by the Government, and, having been first 


duly sworn by the deputy clerk, took the stand, was examined and testi- 


fied as follows: 
DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 

5 3 * * * he * 

Q@. And you are a member of the Metropolitan Police Department? 
A. Yes, sir. 

Q. And assigned to any particular squad or detail? A. Narcotics 
squad, sir. 

* td * * * * 

Q. Can you identify Government's Exhibit marked for identification 
No. 1, Officer? A. Yes, sir, I can. 

Q. And you identify that as what? A, This is evidence turned 
over to me by Officer Carter on the 23rd of October, 1958, at 11:00 p.m. 
at the Washington Monument Grounds. 

Q. When you say evidence, what did Officer Carter turn over to 
you at that time? A. Three capsules, each containing a white powder, 
sir. 

Q. Now, what did you do with that exhibit, the three capsules con- 
taining a white powder, after receiving them from Officer Carter? 

A. I took it to the Office of the Narcotics Squad, where I performed 
a preliminary field test on the same, and it showed the positive color, 
narcotic alkaloid of the opiate group. I then placed same into a large 
envelope. 


Q. Now, I show you Government's Exhibit marked for identification 
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1-a and ask you what you did with Government's Exhibit marked for 
identification 1-in reference to Government's Exhibit marked for identi- 
fication 1-a? A. I placed Exhibit 1 into Exhibit 1-a and sealed same, 
marked it for identification, placed it in the safe of the office of the 
Narcotics squad, and delivered it personally to the United States Chemist 
on the 27th of October, 1958. 

Q. Now, is there any difference in Government Exhibit 1 for 
identification, 1-a, today than when you turned it over to the Chemist? 
A. Yes, sir, there is. 

Q. What is that? A. It's been unsealed. 

Q. Was it unsealed since the time that you turned it over to him? 
A. Yes, sir. 

* 2k * 

CROSS EXAMINATION 
BY MR. PRESTON: 

Q. Officer Ferguson, this exhibit here, these three capsules, were 
given to you by Officer Carter; is that correct? A. That's correct. 

Q. And I understand from your testimony that he told you he re- 
ceived them from whom? A. You mean at the tim e--at the time Officer 
Carter turned the exhibit over to me, sir? He stated that he had just made 
the purchase from a Jane Doe, alias Marie. That is what she was known 
at the time as. 

Q. Officer Carter apparently did not know, I gather from your 
testimony--Officer Carter apparently did not know Marie Kelley's name. 
Is that right? A. Not at the time, sir. She was later identified. 

Q. Did you see any part of the transaction between Officer Carter 
and the woman he referred to as Marie? A. I did not, sir. 

Q. Then so far as your own personal knowledge is concerned, you 
do not know the real origin of these capsules prior to the time Officer 
Carter handed them to you? A. No, sir. 

Q. Was it due to your instructions that Officer Carter apparently, 
as a matter of policy, was not making arrests at the time when he was 

making these numerous buys in the summer and fall of 1958? 
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A. No, sir, he was not making arrests. 

Q. Well, was that as a result of yourorders? A. Yes, sir, Of- 
ficer Carter was making buys from other defendants at the time that he 
was buying through--over a period of from July until December for us. 

Q. And it was a matter of policy not to make arrests at that time ? 
A. That's correct, sir. 

Q. Well now, was there any policy that you know of, or were 
there any orders that you gave Officer Carter to delay in making the 
complaint or application for the warrant? A. Thats correct, sir, when 
an officer is working undercover capacity, he cannot let his identity be 
known. 

* bd * 

WILLIAM P. BUTLER 
was called as a witness by the Government, and, having been first duly 
sworn by the deputy clerk, took the stand, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: 

* 3 * * * ok 

Q. And you are employed where, Mr. Butler? A. Iam employed 

as a chemist by the Internal Revenue Service of the Treasury De- 
partment. 

* * * Ld +d ok 

Q. Now, during that period of time, have you devoted practically 
full time to the analysis of narcotics? A. Yes, sir, Ihave. 


* * * * * * 


Q. And I'll show you Government's Exhibit marked for identification 


1-a and ask you if you can identify that? A. Yes, Ican. This isa 


Treasury Department lock sealed envelope that was handed to me sealed 
and intact by Detective Ferguson of the Metropolitan Police Department on 
the 27th of October, 1958. 

Q. And who opened it? A. I opened the envelope by cutting the 
end open. 
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Q. And at the time that you opened the envelope, did it contain 
Government Exhibit marked for identification No. 1? A. Yes, it did. 

Q. All right, and what did Government's Exhibit No. 1 contain? 
A. Contained a piece of paper which in turn contained three gelatin 

capsules. 

Q. What did the gelatin capsules contain? A. The capsules con- 
tained a white powder. 


Q. Did you make an analysis of the white powder contained in those 


capsules? A. Yes, sir, Idid. I analyzed a portion of each one of the 
three capsules and found that each capsule consisted of a mixture of 
heroin hydrochloride and milk sugar. The heroin is a derivative of opium 
and a narcotic drug. 
Q. Could you give us the weight of that, Doctor? A. The three 
capsules had a total net weight of 2.7 grains. 
MR. MCLAUGHLIN: That's all I have of this witness. 
MR. PRESTON: No questions on this witness. 
* * * * * * 
MR. MCLAUGHLIN: With that, Your Honor, the Government will 
offer in evidence Government's Exhibits 1 and 1-a and rest its case. 
MR. PRESTON: I object to the entry of it as being insufficiently 
identified as coming from the defendant. 
THE COURT: The objection is overruled. The exhibit will be 
admitted, is admitted. 
(Government's Exhibits Nos. 1 and 1-a, 
marked for identification, were admitted 
in evidence. ) 


* * ok 


(At the Bench:) 

* x * * * * 

MR. PRESTON: * * * * At this time, if the Court please, I would 
like to move for the direction of a verdict of acquittal for the defendant in 
connection with the first two counts, which are the sale, on the grounds 
that I do not believe that the Government has shown that she sold the con- 
tents of the two envelopes to the officer, Carter, and that I believe, 
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relying on cases which have been decided to the effect that there is a very 
sharp difference at law and in fact between the function of a seller and 
that of a procuring or purchasing agent and I believe in this instance we 
have one of those cases, that the evidence clearly shows we have one of 
those cases where Carter, the undercover man, got the defendant here to 


become his procuring agent to go buy him some, and he did persuade her 


to do so according to his testimony and the purchase was completed, but 
she was acting at his request, as his agent and that is, of course assum- 

ing throughout that that, his story for the purposes of this motion, 
of course, is accepted at face value. 

Now, so far as the third count is concemed, I think there we have a 
case wherein the defense of entrapment is a full defense to this action and 
Iam going to ask that the Court instruct the jury to bring in a motion of 
acquittal on the grounds of entrapment, that this man was the one who 
planted this particular scheme in her mind and whatever was done was the 
result of his inducement and enticement of her. 

THE COURT: Ill deny your motion but I will charge on entrapment. 

MR. PRESTON: All right. 

THE COURT: Do you want to say anything? 

MR. MCLAUGHLIN: Well, I was golng to say, Your Honor, that in 
view of your instructions to this jury to disregard certain testimony of 
this police officer, I believe when you raise the defense of entrapment, why 
the Government can almost introduce anything at all to show any previous 
knowledge or association with the narcotic traffic; and when this police 
officer said that when he saw this defendant that she was talking to--in a 
group with other addicts known to him and all, I think that now that be- 
comes material in the case. 

THE COURT: You know the fact that she does something at the 
request of a police officer is of no consequence if it is something that she 
was willing to do and is just one of a type of thing that she was willing to 
do. 

MR. PRESTON: Well, I think here there is no evidence-- 

MR. MCLAUGHLIN: Well, I have no objection to an entrapment 
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instruction, Your Honor. I mean I have no objection to that but, as I just 
Say now, that would be material now that you know that he saw her talk- 
ing to-- 

THE COURT: Yes. 

MR. PRESTON: Well, I think the defense of entrapment is one which 
must be raised on behalf of this defendant. 

THE COURT: Yes. 

MR. PRESTON: And, as I -- again, I understand that the motion 
has already been denied but I -- 

THE COURT: Yes, his point was-- 

MR. PRESTON: Intended to show that. 

THE COURT: You see, this principle of entrapment doesn't permit 
the law-abiding to be--you see--gotten into this situation, and what Mr. 
McLaughlin is trying to say is that she was of that type-- 

MR. PRESTON: Well, I think the answer to that is, the policeman's 
own statement that he never bought anything from her before. He never 
knew whether she sold anything. She never did sell anything to anybody 
before. 

THE COURT: Well, that may be what he knows but the others may 


know other things and, of course, he's acting with them. 
MR. PRESTON: With the others. 
THE COURT: Police officers, yes. 
MR. PRESTON: Yes, but I mean there is only one officer who has 


done any testifying on this particular point. 

THE COURT: Well yes, you objected; of course I did not know 
what your defenses were. You hadn't told me it was entrapment. If you 
had told me it was earlier, I might have allowed him to identify these 
people that she was with, these people that he knew, narcotic addicts. 

In fact, he said "other narcotic addicts" inference being that she was 
one. 

MR. PRESTON: Yes. 

THE COURT: And, of course, if she is one, she would be given 
narcotics for herself which would really be-- 
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MR. PRESTON: Yes, but my point is, it is the only sale. 

THE COURT: Well, I understand your point. It does not have to 
be a sale. The law makes it a number of ways of transferring narcotics, 
even giving it away. 

MR. PRESTON: I understand that the law is quite specific on that 
but when the plan is laid, the whole scheme, the whole program policy 
is laid by the Police Department to go out and get the evidence and to have 
these acts committed which constitute violations, there I think that the 


defense of entrapment lies under the Sherman Case and the Sorrell Case. 
THE COURT: It lies--if this is the type of thing that the individual 
is not willing to do and that the officer planted it in the mind of the de-_ 


fendant, but if it is just--if he just provoked her to one violation of the 
kind that she was accustomed to doing, why it wouldn't be entrapment. 

MR. PRESTON: Well, of course I think that the law is that if the-- 
if the police officer actually induces the acts which turn out to be the 

violation. 

THE COURT: No, there has to be more than that. 

MR. PRESTON: Well--you are the judge but I hope my position in 
my motion‘is clear. 

THE COURT: Oh yes, your motion is very clear but the Supreme 
Court has said in cases that they have had, you know, the law doesn't 
permit the officials of the Government to entrap an innocent person. 

MR. PRESTON: Yes, well now, up to the point when Carter said, 
“won't you go get me that dope, '’ she was entirely an innocent person. 

THE COURT: Well, I don't know. 

MR. PRESTON: Well, so far as this charge is concerned. 

THE COURT: As far as this charge is concerned, but it isn't just 
limited to this charge itself. I mean entrapment isn't. It embraces more 
than that. 

MR. PRESTON: Well--may we proceed? 


THE COURT: Yes, certainly. 
* cs * 
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CECIL BENJAMIN CARTER 
was called to the stand by the counsel for the defendant, and, having 
previously been duly sworn by the deputy clerk, resumed the stand, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PRESTON: 
Q. Officer Carter, I want to ask you a few questions in connection 


with your knowledge of activities in and around 811 L Street, Southeast. 


Had you ever made any buys there prior to October 23rd? A. Yes, sir, 
I had. 

* * * * * * 

Q. Did you ever buy there from a woman either before or after 
October 23rd? A. I made a buy from a woman but I don't remember 
whether it was before or after the 23rd. 

Q. Iunderstand, Was it near to the 23rd in point of date? A. I 
don't recall. 

Q. Do you recall the name of the woman? A. Yes, sir. 

Q. What's her name? A. Maybelle Prue. 

Q. I believe in Government's Exhibit No. 1, which is the small 
envelope, is wherethe Jane Doe identification appears; is that correct? 

Jane Doe or Marie? Is that not what is stated on there? A. Yes, 
sir, it is. 

* = * * * * * 

@. And I believe you have also testified that following that night 
you did never see the woman that you believe to be the defendant here 
until you came in the courtroom; is that correct? I believe you did so 
testify this morning, didn't you? A. I testified that I didn't see her 
in person. 

Q. Isee. Well, can you tell me if you identified her or if you know 
how she was identified other than as Jane Doe or Marie? A. We identi- 
fied her through a picture from the files of the Narcotics Squad. 

Q. You say "we''. Now, who's that? A. Detective Ferguson, 
Fogle and myself. 
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Q. And when did that take place? A. After I made my purchase. 
I don't recall the date. 

Q. How long after? A. Immediately after, approximately a day 
after, or maybe two days. 

Q. And then ta:reafter you did not make any complaint and no 
arrest was made until the days which you testified to this morning; is that 
correct? A. No, sir, I did not make any arrests at all. 

Q. Do you know--do you know what happened to the money that you 
Say you gave to Marie? A. No, sir, I do not. 

Q. You never saw it pass from her hands to anyone else? A. No, 
sir, I did not. 

* * * 

CROSS EXAMINATION 
BY MR. MCLAUGHLIN: 

Q. How many times prior to October the 23rd of 1958 were you in. — 
the company of the defendant, Miss Kelley? A. I don't recall the exact 
number of times but it was several times. 

Q. Well, would you say it was more than three, or three, or less? 
A. I would say it was around three times. 

Q. And that was how long prior to October the 23rd of 1958? A. I 
think it was some time in August that I saw her the first time. 

@. And I believe you testified in response to the question asked 
by my friend, that one of those occasions that you were in company with a 


man by the name of Ford; is that correct? A. Yes, sir, it was. 


Q. And can you recall when that was that is, how long that was 
prior to this date of October the 23rd? A. No, sir, I don't recall. 

Q. Well, was it months, weeks, or what? A. It was possibly 
months. 

Q. And during those occasions when you were in the company of the 
defendant, either alone or with Mr. Ford, what was the topic of conversa- 
tion? A. Well, it was usually stuff. 

Q. What do you mean by "stuff"? A. Narcotics. 

Q. And did there come a time or on the occasion that you were in 


33 
the company of the defendant, Miss Kelley, and this man that you refer 


to as Ford, did anything happen on that occasion between Ford and Miss 
Kelley? A. Yes, they had conversation. They talked but I don't know of 
anything that happened. 

Q. You mean talk about what? A. Well they were talking about-- 
no specific conversation, it was just talk. 

* * ok * * O* 

Q. Now, when you say that you would see this defendant in the vicinity 
of 8th and K Street, Southeast, in the District of Columbia, you testified 
that you did see her there? A. Yes, sir, I saw her there several times. 

Q. Severaltimes? A. Yes, sir. 

Q. And in whose company would she be? A. Well, she wouldn't 
always be with the same people all the time but usually was the company 


of people that were using or selling drugs. 


MR. PRESTON: I object to that unless the officer saw the people 
using or selling the drugs. 
BY MR. MCLAUGHLIN: 
Q. Did you know those people who she-- 
MR. PRESTON: May we have a ruling on the objection, Mr. Mc- 
Laughlin ? 
THE COURT: Yes, I'll overrule the objection until he has a chance 
to develop it. 
BY MR. MCLAUGHLIN: 
Q. Did you know those people who you identified as either users or 
sellers? A. Yes, sir, I did. 
Q. And did you know them because of your police activities in the 
Metropolitan Police Department Narcotics Squad? A. Yes, sir, I did. 
Q. And that was prior to October the 23rd of '58; is that right? 
A. Yes, sir, it was. 
MR. MCLAUGHLIN: That's all. 
THE COURT: Do you have anything further with this witness? 
MR. PRESTON: No, Ido not. He may be excused as far as 1am 


concerned. 
* 
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MARIE ANNETTE KELLEY 
the defendant herein, was called as a witness in her own behalf, and, 
being first duly sworn by the deputy clerk, took the stand, was examined, 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. PRESTON: 

* * * * * * 

Q. And, on October 23, 1958, where were you living? A. 3356 
Baker Street, Northeast. 

Q. And what kind of work were you doing there? A. Work out 49 
Bedford Street, Arlington. 

Q. Who were you working for? A. William McDermott. 

Q. Do you recall the night of October 23rd specifically? A. I 
remember. 

* * * * * * 

@. Do you recall at that time an encounter that you had with 
Officer Carter? A. Ido. 

Q. Well, what were the circumstances of your meeting with 
Officer Carter that night? A. I was coming out of a whiskey store on 
the corner of 8th and K. This lady in the whiskey store wrapped a package 
of shoes for me and he saw me come out the door. He gets out-- 

MR. PRESTON: Now wait a minute. Wait a minute. 

BY MR. PRESTON: 

Q. Who saw you coming out the door? A. They called him Benny. 

Q. Isee. This is Officer Carter? A. That's right. 

Q. All right, go ahead, and-- A. And he was getting out of the 
car, coming across the street, He didn't call me Marie. 

@. Now, what kind of car was he getting out of? A. He was in an 
old black car with Virginia: tags on it. 

Q. Isee. A. Same car he'd been riding around with Eddie Ford in. 
He says to me, "I’m sick,"" says, "Can you get me some?" 

@. Wait a minute, slow down. What did he say to you? A. He-- 
Bennie said to me, he said, "I'm sick, can you get me some stuff? " 


I says, ''No, because they tell me that you're wrong.'' Now, God knows 
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these words are the truth, and he said, "Will you tell me who told you?" 
and I said, '' I cannot reveal that. 

Q. Well now, will you translate some of that language for us? 

He said, "I'm sick."" What did that mean to you? A. He wamted some 
drugs. 

Q. And did he ask you for some drugs? A. He asked me, could I 
get some. I told him no, that he was wrong, and he said-- 

Q. Now, what does that “wrong'' mean? A. That he wasa 
police. I knew he was a police when he was riding around in the car with 

Eddie Ford and a white girl because they approached me before. 

Q. All right, you told him that--didn't you testify that you wouldn't 
tell him where you got the information? A. I didn't tell him, and I 
wouldn't tell him. I wouldn't tell no one who told me but I knew he was 
wrong. 

Q. All right, now, what took place after that? <A. After I came out 
of the whiskey store, I had a half a pint of gin and ginger ale and these 
shoes this lady wrapped and I goes around and goes up in 811 so I goes up 
in there by myself, so when I looked around, he was standing in the door 
in a blue sweater and dark trousers, so I said, ''Who let Benny in?" 
Lawrence Smith says, "He's all right, '' said "He's been here before. 

Q. Now, who is Lawrence Smith? A. That was the man of the 
house. 

Q. All right, and then what happened? A. He went back out the 
door. 

Q. Wait a minute. Whois "he"? A. Benny; that was the name he 
was giving everybody. "Benny"; that is what Eddie Ford was calling him, 
"Benny." 

Q. All right. A. He went back out the door and closed the door 
and went into the room somewheres, so I was sitting at the window when 
I looked out the window; him and more fellows was going down the street, 


so I says "Blake," I says-- 


Q. Now wait a minute. Benny had left? A. He left out the house. 
He left me in the house; him and these two fellows went down the street. 
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One fellow was a boy from Baltimore, and one fellow was Lawrence Smith, 
his brother. 

Q. All right, now, you saw them out of the window. A. I was 
sitting at the window. There is two windows on the front. 

Q. All right, and did you see them leave 811 L Street? A. They 
left out the door, 811. That is how I happened to see them when they passed 
by the window. I was sitting at the window. 

Q. Well, where did they go, if youknow? A. They went right 
straight down the street towards the Navy Yard. 

Q. Did you see them get in the car and go? A. I didn't see where 
they went. I ain't paid no more mind. 

Q. Well, that night did Benny give you any money whatsoever? 

A. He never gave me one quarter. 

Q. Did you go into the house at any time and ask Lawrence Smith 
for some narcotics for Benny? A. No, I never asked him for no nar- 
cotics because why should I ast him when he could go there his own self 

and get them. 

* * * * * * 

Q. Did you that night or any other night get in Benny's car and ride 
with him to 17th and K Street, Northwest? A. I never even left Southeast 
that night to go Northwest. 

Q. Well, you heard Officer Carter testify this morning. A. I 
heard that. 

Q. You never got in the car-- A. No. 

Q. --with him? Did you ever turn over any narcotics to him 
under any circumstances? A. I never gave him anything because there 
wasn't nothing up there. 

Q. Up where? A. Up there in 811; because the house was crowded 
with people. There was nothing in the house. 

Q. Well, is the--well, is it your testimony then, that that night 


you never took any money from Benny and never sold him any drug? Is 


that correct? A. No, he never gave me nothing because he met me on 
the corner coming from the whiskey store. 
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79 Q. Now Marie, have you ever been arrested before this time ? 
A. Yes, Ihave. I admit that I have a record. 
Q. That is a pretty long record? A. Yes, Ihave. 
Q. Have you ever been arrested on a drug charge before? A. No, 
I haven't. 
Q. Have you ever sold drugs to anyone? A. No. 
Q. Have you used drugs yourself? A. I have used them. 
bd és ak ok * 
CROSS EXAMINATION 
BY MR. MCLAUGHLIN: 
Q. Now, on October the 23rd, where were you working, Marie? 
A. Where I was working? 
Yes. A. I work at the Colonel William McDermott. 
What is the name? A. His name is McDermott. 
What is the first name? A. I think it is William or Bill. 
Huh? A. Bill. 
80 Q. What's that address? A. He moved from there. I tried to 


get in touch with him. 
* * * * * * 


@. Well now, where were you working? A. I just go out there and 


clean and fix meals; that's all. 
* * * cs * 


Q. How long had you been working for him? <A. Ever since summer. 
ok * * * 2 * 

And where did he live at that time? A. On Bedford Street. 

What was the address? A. Forty-nine. 


Six forty-nine? A. Forty-nine. 


Forty-nine. A. It's either 49 or 59. It's way out in Arlington. 
You don't know the address. A. It's 59 or 49. 
81 Q. Well now, when you first saw Officer Carter on October the 
23rd of 1958, it was about 10:30 at night, was it not? A. No, sir. 
Q. Huh? A. The whiskey store hadn't even. closed. 
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Q. Isn't it a fact that the whiskey stores had been closed? A. It 
wasn't closed. 

Q. Now, where was that whiskey store located in reference to 8th 
and K Street, Southeast? A. Over--there is a lunch room on the corner 
and the whiskey store is down K Street going this way. 

Q. All right now, where were you living at that time? A. I 
lived with my brother. 

Q. And where did your brother live? A. Baker Street. 

Q. Isn't it a fact that you were living at 49th Street at that time? 

te me * * * ok 

A. I told him I lived there because I didn't want them going by 
there bothering my people because my mother is 90 years old. 

Q. You told them that you lived at 49th Street. Now what were you 
doing in this neighborhood of 8th and K Street on October the 23rd of 1958? 

A. Iused to always come over there. 


* * * * * 


Q. **** A. Iknowed different people live over there. 


Q. What? A. I goes over there and get my hair did and used to 


go up to the beer place. 

Q. Used to goup to where? A. Iused to go up to the lunch place 
on K Street. 

Q. Lunch place? <A. Yes. 

Q. Would you go there every night in the week? A. Wouldn't go 
there every night in the week. 

Q. How often during the week would you go there? A. I sometimes 
go there two, three times a week. 

Q@. And your purpose in going there would be for what? A. We 
sit and drink beer like anybody else would. 

Q. Inthe restaurant? A. They sell beer in there. 

Q. In the restaurant? A. Yes. 

Q. Is that where you go for your beer? How often would you go 
to 811 L Street, Southeast? A. Iused to go over there because this 

Lawrence Smith's wife's daughter used to do my hair. 
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Q. And how often would you go there, A. I didn't go there too 
much. 

Q. Huh? A. I didn't go there too much. 

Q. What was your purpose in going there on October 23rd of 1958? 
A. I carried the gin and the shoes and the soda IJ had up in there and sit 
down in there and was sitting in the front room and taking me a drink out 
of that. 

Q. Were you going there for a drink, or were you going there for 
narcotics? A. I didn't go in there for no narcotics. 

* * * * * * 

Q. Well now, did you know that that was the place where you could 
buy narcotics? A. I knew they used to sell them in there. 

Q. What? A. I knew they used to sell them in there. 

Q. How would you know that? A. Because I'd see different people 
I knew, you know, coming out of there. 

Q. Well, would you see them sell the narcotics in the house? 

A. They was careful who they would let have narcotics. 

Q. They were careful; is that right? A. (Nodding up and down.) 

Q. Now, who would be these people coming out of the house that 


you knew? A. I don't know, different people from up town. 
Q. And were they addicts? A. I don't know what they were be- 
cause they would be drinking just as much whiskey as they would that. 


Q. All right, did you know that they were users of narcotics? 
A. Some I did and some I didn't. 

Q. How well did you know those people who you saw come out of 
this house that you knew were addicts? A. Oh, how well did I know them? 

Q. Yes. A. I'd see them on different occasions. 

Q. What? A. I see them on different occasions. 

Q. Now, during October the 23rd of '58, were you a user of nar- 
cotics? A. No, Iwasn'tauser. I was drinking mostly. 

Q. You never used narcotics during that period of time? A. I, 
myself, had snorted some a little bit. 

Q. What do you mean by "snort"? A. I don't know what you call 
it 
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Q. Well, "snort’ is when you put it up in your nose; isn't that it? 
A. Yes. 

Q. And where would you get your narcotics that you would snort? 
A. Different people. 

Q. What? A. Different people. 

Q. So, during that period of time you were acquainted with people 
who were selling narcotics; isn't that true? A. I knew of them. 

* * * * * cd 

©. So that during that period of time as far as those people who 
sell narcotics, you were considered all right; isn't that true? A. What 
do you mean, "all right"? 

Q. Well, I meant you were all right to sellto. A. No. 

@. You weren't at. all? A. They saw me talking to Mr. Aikens 
and that was before-- 

Q. All right now, when did they see you talking to Aikens? A. He 
went to arrest a boy at 8th and K -- it wasn't 8th and K, I can't tell you 

exactly where it were, and this boy got away from him, and he 
sit the baby down there in front of his car and I pick the baby up and so 
he said,. well, he was going to ride ~round the block, see if he could 
find the father of this baby, and so when I got in the car, everybody said 
I got in the car with Mr. Aikens and Mr. Summerby because they was on 
the Narcotics Squad. 

Q. Was that down at 8th and K Street? 

(There was no response. ) 

Q. What, Ma'm? A. He wasn't at 8th and K. 

Q. I say that was around 8th and K; isn't that true? A. Yes. 

Q@. Aikens that you are talking about is a member of the Metro- 
politan Police Department Narcotic Squad; isn't that right? A. That's 
right. 

Q. Well now, on October 23rd, when did you first see Officer 
Carter? A. WhenI was coming out the whiskey store. 

Q. Had you seen Officer Carter before that time? A. Iseen him 
one time before then. 
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Q. All right, where had you seen him before then? A. He was up 
14th Street in a car with Eddie Ford. 

Q. Whereabouts, 14th Street? A. He was up near 14th and U. 

Q. Northwest? A. Going down toward T Street. 

Q. Northwest, Washington? A. Yes. 

Q. All right, did you get in the automobile that night? A. No, 
I did not. 

Q. Did they talk to you that night? A. Still only carried me, 
stood on the curb and talked. 

Q. They talked to you about narcotics? A. No, Benny was the 


Q. What? A. Benny was the one. 


Q. Now, when you are referring to Benny, you knew Officer 


Carter as Benny; is that right? A. That is what they called him, 
Benny. 

@. And you didn't know he was a police officer? A. Yes, I did 
because I was informed that he were, that he was wrong. 

Q. What? A. A boy told me he was wrong. 

Q. How long prior to October 23rd did you hear that Officer 
Carter was a member of the Metropolitan Police Department? A. It 
was before then. 

* * * * * 

Q. How long before October? A. I couldn't really say. 

Q. All right, and how many times had you talked to Officer Carter 
before October? A. Before October? 

Q. Yes. A. Only one time. 

Q. And was that the time that Ford was present? A. Him and 
this white lady supposed to be his wife. He said, "This is my wife." 

Q. That--Ford said that? A. That is what he. said. 

Q. Did you talk to Ford and Officer Carter about narcotics at 
that time? A. He asked me, did I know where he could get some stuff. 
I said I do not know and if he tell the truth, he will admit that I said that 
"you are wrong," and he said, "Well, can't you tell me who told you?" 
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so he said, "I’m going to get rid of this old raggedy car because I hada 
Virginia tag on it."' Why would I go back, get somebody something some- 
body done told me was wrong, and I saw the tag number of the car. 

Q. You saw the tag number of the car? A. Old Virginia--black 
and white tag. 

Q. What was the occasion for you to look at the tag number of the 

car? A. I always did. 

@. You always did. Now, when you went to the house on October 
the 23rd, did you get in that house before Officer Carter? A. I was-- 
went in the house alone, by myself. 

Q. Iappreciate that but I say, were you there first? A. Yes,.I 
was in there first but I went in by myself first. 

©. Alli right, and how many people were in there when you came 
in? <A. There was a lot of people sitting around, sitting in chairs in 
the house. 

Q. When yousay a lot, how many? Can you give us some idea of 
how many? A. Well, he had about five or six, you know, grown up, 
you know, daughters, you know, they were, you know, it was about four 
or five of them, and then his son was there and then four--two or three 
boys and a girl from Baltimore and Lawrence Smith, his brother. 

Q. All right now, what were you doing in there at that time? 

A. I went in there and opened a whiskey and taken me a drink. 

* * * * * * 

Q. Didn’t you go there for the purpose of drinking that whiskey ? 
A. I didn't go in there to get no drugs. 

Q. No, I say did you go there for the particular purpose of drink- 
ing the whiskey? A. Yes, because there warn't nowhere else to drink 
it. 

Q. Now, after you were in there, then Officer Carter came in; is 
that right? A. When I looked around he was standing in the middle of the 


door because he had on an old blue sweater and dark trousers. I says, 


"There he is." I said "He's wrong," so he said--Lawrence Smith they 
called Blake--he said he had been coming "here before" so he said he 
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was all right. Well, I said, ''That is a policeman." 

Q. Well now, did you tell them at that time that he was wrong? 
A. I told Blake he was wrong. 

Q. And Blake paid no attention to it; is that right? A. He didn't 
pay me no mind about it and I guess he had done made the buys on him 
by then. 

Q. What? <A. He had done made the buys on him by then so warnt 
no need to paying any attention to me. 

Q. Who left the house first? Did you leave the house first, or 

did Officer Carter leave the house first? A. I was sitting at the 
window. There's two windows here. There's a bed here, chair here and 
chair here. (Indicating) Him and two more fellows left out and went down 
the street toward the Navy Yard. 

Q. What two fellows left the house with him? A. Lawrence Smith, 
his brother and another boy from Baltimore called Joe. 

Q. Now, do you know whether or not they were addicts? A. I 
think so--yes, because they was over here from Baltimore, three, four 
of them. 

Q. Now, when did you leave the house? A. I--it was after 11:00 
o'clock when I left the house. 

Q. When you left, who remained in the house? A. When I left 
there, there was people that was still in there. 

Q. What? A. When I left there there was people still in there. 

Q. What were the people doing in there when you left? A. Sitting 
there. 


Q, Did you see anyone use any narcotics while you were in there? 
A. No, I didn't. 

Q. Did you see anyone inject narcotics into their arm? A. No. 

Q. Isn't it a fact that you did that in there? A. No, I did not. 

Q. Huh? A. I did not because I has no veins. 

Q. You what? A. I don't have any veins. 


Q. You don't have any veins? Well now how do you use it? 
A. Idid not use any in there. 
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Q. Huh? A. I did not use any in there. 
Q. What do you mean by you “have no veins?" A. Because I 
don’t have no veins because when I was operated on I had--they had to-- 
I had to have blood transfusion through the leg. 
Q. But you still have veins in the arms, have you not? A. But not 


for no drugs. 

Q. Do you know what a tourniquet is? A. A what? 

Q. Atourniquet. A. What's a tourniquet? 

Q. That stocking they put around your arm so as to bring the 
veins out. A. Well, I didn't have no veins in three, four-- 

Q. Huh? A. I didn't have no veins in three, four years. 

Q. Do you know what I'm talking about? A. I know what you're 
talking about: 

Q. That is used in injecting narcotics in yourarm. A. Yes, but 
when you have no veins, you cannot use them. 

Q. Can'tuse them. Well, isn't it a fact that you left that house in 
an automobile with Officer Carter? A. No, I did not. 

Q. Isn't it a fact you drove to 17th and what was it, 17th and K 
Street, Northwest in the District of Columbia? A. I never got in his 
car. 

Q. You deny ever getting in his car? A. That is the God's truth. 
I did not get in his car. 

Q. You deny ever giving him three capsules? A. I didn't give 
him no three capsules stuff because there was no stuff in the house. 

Q. How do you know that? A. 'Cause the man he was with, Joe 
Anitti, told him, told this Blake that they were going uptown and left out 
the door because when I looked out the window all three of them was going 
down towards the Navy Yard together. 

Q. And you say the two men left. They said what to Blake? 

A. Told Blake they were going uptown. 

Q. Did they say for what? A. They didn't say. 

Q. Well how do you know there was no stuff in the house? A. Be- 
cause the people was sitting in there. 
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@. Well now, were all those people in there waiting to buy nar- 
cotics? A. I don't know what they was in there for but they was in 
there. 

@. Huh? A. I know there wasn't nobody in there using none 
because another bottle was in there where they had been drinking. 

Q. And isn't it a fact that after Officer Carter dropped the two men 
off at 17th and K that you asked him to drive you back to 6th and H Street? 
A. Inever got in his car. 

Q. Are you the same Marie Annette Kelley, alias Marie Patterson-- 
A. Thatis my maiden name, Patterson. 


Q. Who, in 1936 was convicted of petty larceny? A. Yes. 


Q. Are you the same Marie Annette Kelley, alias Marie Patterson 
who in 1939 was convicted of soliciting prostitution? A. Yes, I have no 
alias. Patterson is my maiden name. 

Q. But you use that sometimes. A. I always use Patterson. I 
never give no aliases. 

Q. The same Marie Annette Kelley who was convicted of petty 

larceny in 1944; is that right? A. Yes. 

Q@. The same Marie Annette Kelley who, in 1945 was convicted 
again of petty larceny? A. Yes. 

@. Same Marie Annette Kelley who in 1949 was convicted of carry- 
ing a concealed weapon? A. Concealed weapon? 

@. Yes. A. Inever been convicted for concealed weapon. 

Q. Do you know Officer Shea? A. They dismissed that case. 

Q. Looks like you did 60 days, Marie. A. Judge Keech brought 
me down and dismissed that case. 

@. Are you the same Marie Kelley who in 1950 was convicted 
again--convicted, rather--of petty larceny? A. Yes. 

Q. Same Marie Kelley who in 1951 was convicted of soliciting 
prostitution? A. Iam. 

Q. Again, same Marie Kelley, 1951 was convicted of prostitution? 

(There was no response. ) 
Q. Same Marie Kelley, alias Marie Patterson, who in 1951 was 
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convicted of housebreaking? A. I wasn't housebreaking. 

@. Huh? A. They pled me on the housebreaking on account of my 
husband, Jesse R. Kelley. 

Q. But you were convicted of housebreaking, were you not, Marie? 
A. Yes. 

Q. Same Marie Patterson Kelley in 1958 was convicted of soliciting 
prostitution? A. Yes. 

Q. And again in 1958, soliciting prostitution and conviction? 

MR. PRESTON: Mr. McLaughlin, we'll stipulate on these things if 
you care to. It's a police record that you have there? 

BY MR. MCLAUGHLIN: 

Q. Now, were you working for Mr. McDermott during that period 
of time that I have just read in'58? A. Not all, not all the time be- 
cause my mother was sick. I was home mostly with her. 

MR. MCLAUGHLIN: That's all I have, Your Honor. 

THE COURT: Do you have any questions? 

MR. PRESTON: I have no further questions. 

* * cd * 

MR. PRESTON: Defense rests. 

MR. MCLAUGHLIN: I have nothing further. 

ae bd ae * 

(At the Bench:) 

MR. MCLAUGHLIN: In view of her testimony, I can't see where you 
can give an instruction on entrapment. She denies that she ever sold it, 
handed it to him, or anything else. 

MR. PRESTON: I think her testimony indicated that she never 
sold it to anybody before or since. 

THE COURT: Well, she says she didn't give it to him. She didn't 
get anything for it. 

MR. PRESTON: That's right. 

THE COURT: If she says she wasn't, how could she then turn 
around and say, "Well yes, I did it but I was entrapped?" 

MR. PRESTON: Well, I think if the jury believes that she did give 
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it to him, that they are entitled to an instruction that she was entrapped. 
THE COURT: You know, usually when a person claims that in 


self-defense, they won't let them at the same time charge it was an 


accident. 

* ok * Ae * * 

MR. PRESTON: I think we are on sound ground in asking that the 
defense have entrapment, that an instruction be offered on that ground. 

THE COURT: I think you are on sound ground too except for the 
fact that when she was on the stand she denied that she had passed any nar- 
cotics to him at all. 

MR. PRESTON: That's correct, and I suppose the jury doesn't 
believe that. That is the grounds on which we would like to have the 
instruction given, and I have such an instruction prepared if Your Honor 
cares to look at it. 

THE COURT: I'll look at it. 

MR. PRESTON: If theCourt please, I'd like to have this request 
for instruction considered. 

(Mr. Preston handed a paper to the Court. ) 

THE COURT: Is this one the only one that you have, that you want 
to offer? 

MR. PRESTON: No, I'd like to offer instruction as to the role of 
procuring agent versus the seller and an instruction in relation to 
possession. 

Now, if Your Honor please, in connection with entrapment matter, 
I invite the Court's attention to the case of Henderson against United 
States, 237 Fed Second, 169. 

THE COURT: 237 Fed Second what? 

MR. PRESTON: 169. 

THE COURT: Yes. 

MR. PRESTON: And I believe in that case the Court will find that 
the defendant denied participation in the conspiracy. The Court ruled, 
therefore, to instruct on the law of entrapment since the defendant pre- 
cluded herself in relying upon it. 

It was held to be a reversible error in that the invocation 
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of the defense of entrapment assumes that the act charged was committed. 
If the proof as one necessarily disproves the other, that is the test for 
exclusion of inconsistent defenses in criminal cases, but in this case 
the defendant should have been allowed this defense because he could say, 
"I did not go so far as to commit the criminal act but what--I--but I did 
travel--how far I did travel down that road, I was entrapped into doing so," 
and I think the Court will find that that-- 

THE COURT: Have you finished? 

MR. PRESTON: Yes, I have finished. 

THE COURT: I'll deny Number Two. 

I don't understand what you are saying here in this Number Three. 
I'll deny this. 

MR. PRESTON: That is pertinent, particularly to the Third Count 
and the element of possession in the Third Count that the presumption 
that she knew that the narcotics had been imported, that fact--: 

THE COURT: You're talking about this presumption that the law 
gives. 

MR. PRESTON: That's correct. That's correct. 

THE COURT: Yes. 

MR. PRESTON: That presumption does not attach unless the con- 
nection can clearly be shown some time in the defendant-- 

MR. MCLAUGHLIN: Going to have to put the possession into it 
under all three counts at some time. 

THE COURT: Now, this Number One doesn't go far enough. I 
don’t mind saying I will cover on this Number One. 

MR. PRESTON: Well, if the Court will give instruction on en- 
trapment, -- 

THE COURT: I'll just say as to this, I will cover because this 
isn't an adequate full--it doesn't cover the whole idea. 

MR. PRESTON: I understand the Court's position. 

THE COURT: So I will say I will cover this and I will deny these 
other two but I will explain to them about the presumption of possession. 


MR. PRESTON: Then we'll have an opportunity to comment on 
the Court's instructions? 


THE COURT: Yes. 

* * * * * * 

THE COURT: Members of the Jury, the defendant is before this 
Court charged in an indictment in three counts. It now becomes your duty 


to determine whether she is guilty or not guilty of the charges on which she 
is being tried. 

When a case is tried to a jury the Court consists of the judge and 
the jury. Each has a separate function and responsibility. It's the duty 
of the judge to preside at the trial to pass on questions of law as they arise 
and, finally, at this stage of the proceedings, to explain to you the law 
applicable to the case. 

You are the judges of the facts. You are the fact finding body of 
the Court. You are to determine what the facts are in the case. 

After you have determined for yourselves what the facts are in the 
case, you then apply to those facts the law as given to you by the judge and 

then you reach the proper verdict. You are to determine what the 
facts are from the evidence in the case. 

The evidence in the case consists of the testimony which you have 
heard from the lips of the witnesses who took the stand, the exhibits in 
the case, and also you may consider as evidence in the case those in- 
ferences which, to your mind, logically and reasonably arise from the 
testimony in the case. It is your recollection of the evidence that is to 
guide you, not the recollection of counsel and not the recollection of the 
judge. 

Also you are told that what the judge says is not evidence and what 
the attorneys in the case say is not evidence. You are not only the judges 
of the facts in this case but you are the judges of the credibility of the 
witnesses who appeared here before you. That means that you are to 
determine the credit and weight you will give to the testimony of each 
witness. 

In determining the credibility of a witness, you may do what all of 
us do in ordinary life. You may determine whether the witness looked 
and acted as if the witness were telling the truth, or the contrary. You 
may decide whether the witness has an accurate memory and recollection. 
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You may consider the interest, if any, of a witness in the outcome of the 
case and determine whether or not that interest colored the testimony 

of the witness in any way. You may consider the probability or 
improbability of the testimony of a witness, its reasonableness or un- 
reasonableness in deciding what weight you will give to it. 

Finally, you may take into consideration all those human factors 
shown by the evidence which may affect the desire or capability of a 
witness to give accurate testimony. 

If you believe that any witness has wilfully testified falsely as to 
any material matter about which the witness could not reasonably have 
been mistaken, then you are at liberty to disregard the whole of the testi- 
mony of that witness, or such part of it as you believe to be untrustworthy. 
In other words, you may base your verdict upon that testimony, or that 
evidence which you do believe to be true. 

Now, you will recall that the defendant Marie A. Kelley was a wit- 
ness in her own behalf and you will recall that it was brought out that 
heretofore she has been convicted of certain criminal offenses. 

Now, the law permits you to have that information. You are not 
to infer that because heretofore she has committed certain criminal 
offenses that therefore she is guilty of the offense charged here. You are 
not to infer that because the only purpose for which you are permitted 
to have this information as to her prior criminal record is in connection 
with your consideration of her credibility as a witness. 

When you go to the jury room you will be permitted to take with 
you the indictment in this case. The indictment is the means which the 
law provides for informing a defendant of the charges against her and for 
placing her on trial, but an indictment is not evidence. It is not proof of 


any wrong doing and the only purpose for which you, the jury, may use the 


indictment is for your information as to what the charges are against the 
defendant. 

Now, we have in our law what is known as the presumption of inno- 
cence and this is the substantial right. Under our law in every criminal 
case the accused is deemed to be innocent of the charges in the indictment 
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and in this case it means that the law presumes that Marie A. Kelley did 
not commit the offense that is charged. 

This presumption of innocence calls for the acquittal of a defendant 
in a criminal case unless, to the minds of the jury, the Government has 
established a charge or charges within the indictment beyond a reason- 
able doubt. 

A reasonable doubt is a doubt based on reason and which is reason- 
able in view of the evidence in a case. 

If, after impartial comparison and consideration of all the evidence 
in the case, you can truthfully say to yourself that you are not satisfied 
of the defendant's guilt, then you have a reasonable doubt. But, if, after 
such impartial comparison and consideration of all the evidence in the 
case you can say that you have an abiding conviction of the defendant's 

guilt, such as you would be willing to act upon in the more weighty 
and important matters of life relating to your own affairs, then you have 
no reasonable doubt. 

The requirement that the Government establish a charge beyond a 
reasonable doubt does not require that the Government establish a charge 
to a mathematical certainty, or beyond all doubt. It simply means that 
the Government is required to establish a charge beyond a reasonable doubt 
as I have explained that term to you. 

Now, the law says that if you have a reasonable doubt as to the 
guilt of a defendant as to a particular charge, then you are to find the 
defendant not guilty. You may find the defendant guilty as to any charge 
or charges as to which you believe that the Government has established 
the charge beyond a reasonable doubt. 

We come now to the specific charges in the indictment. There are 
three counts in the indictment. They all relate to narcotic drugs and they 
all relate to the one transaction which allegedly occurred on October 23rd, 
1958. 

Now, the specific drug mentioned in these three counts is known as 


heroin hydrochloride. Now, the law defines the word "narcotic drugs" as 


opium and other substances which are not necessary for me to enumerate. 
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Now, it was testified by the Government chemist that heroin hydrochloride 
is a derivative of opium and therefore a narcotic drug within the definition 
of the statute. 

Count 1. of the indictment charges the defendant with violating the 
requirement of the law known as Section 4705-A of Title 26 of the United 
States Code. This count--that is the first count--alleges that on or about 
October 23, 1958, within the District of Columbia, the defendant, Marie 
A. Kelley, did sell, barter, exchange, and give away to Cecil B. Carter a 
narcotic drug. That is three capsules containing a mixture totaling 
about 2.7 grains of heroin hydrochloride, quinine hydrochloride, and milk 
Sugar, not in pursuance of a written order written for that purpose, from 
the said Cecil B. Carter as provided by law. 

The statute under which this Court 1. has been drawn reads as 
follows: 

’ "It shall be unlawful for any person to sell, barter, exchange, 
or give away any narcotic drugs except in pursuance of a written 
order of the person to whom such article is sold, bartered, exchanged, 
or given, on a form to be issued in blank for that purpose by the 
Secretary of the Treasury or his delegate." 

This statute makes it unlawful to make any sales or barters or ex- 


changes or giving away of narcotics except in pursuance of a written order 


filled out on a form issued by the Treasury Department. 

Now, the purpose of that provision is to control and supervise 
legitimate traffic in narcotics such as is needed occasionally by physicians 
and to suppress illicit traffic in narcotics. 

Count 2. of the indictment charges that on or about October 23rd, 
1958, within the District of Columbia, the defendant, Marie A. Kelley, 
purchased, sold, dispensed, and distributed, not in the original stamped 
package, and not from the original stamped package, a narcotic drug, 
that is, three capsules containing a mixture totaling about 2.7 grains of 
heroin hydrochloride, quinine hydrochloride and milk sugar; and this is 
the same heroin hydrochloride which is mentioned in the first count of the 
indictment. 

Now, the statute on which this Count 2. of the indictment is based 
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reads as follows: 


"It shall be unlawful for any person to purchase, 

sell, dispense, or distribute narcotic drugs except in 

the original stamped package, or from the original 

stamped package; and the absence of appropriate tax- 

paid stamps from narcotics drugs shall be prima facie 

evidence of a violation of this sub-section by the 

person in whose possession the same may be found." 

The statute which I have just mentioned speaks of the absence of 
appropriate tax-paid stamps which shall be prima facie evidence of a 

violation of the law by the person in whose possession the same 
shall be found. 

Now, prima facie evidence means at first sight or on first ap- 
pearance. Now, in this case, members of the jury, you will recall that 
while the officer who testified said that these capsules, three capsules, 
were given to him, turned over to him, by the defendant, the defendant on 
the other hand denied that she turned over anything to this officer. 

In other words, she denied that she turned over these three capsules. 
It was her statement that she did not turn over anything to him, so you 
are to keep in mind that difference in the testimony and determine what the 
true facts are. 

You are told that evidence establishing beyond a reasonable doubt the 
possession of narcotic drugs not in the original stamped package auth- 
orizes conviction of purchasing the drug in violation of the statute without 
direct proof either as to the fact of the purchase or place of purchase in 
view of the statutory prima facie evidence arising out of possession of the 
prescribed drug. 

In other words, if it is proved beyond a reasonable doubt that a 
person had possession of such drugs and that while in his possession, or 


her possession, there was no appropriate tax-paid stamp for the said 


drug, then those facts would constitute prima facie evidence of a violation 
of the statute on which a jury may find a defendant guilty on that charge 
if it sees fit to do so without requiring further proof. 
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This provision regarding possession does not in any way detract 


from what I have said to you in respect to the presumption of innocence 
with which a defendant stands clothed in a criminal case, including this 
one, or what I have said to you in respect to the burden of proof but such 
absence of stamps, if shown beyond a reasonable doubt, shifts the burden 
of going forward upon the defendant to rebut the presumption raised by 

the statute, and it becomes her burden to offer evidence in that event to 
explain the absence of stamps should you find beyond a reasonable doubt 
that she sold or dispensed, or gave away narcotic drugs not in the original 
stamped package and not from the original stamped package. 

We come now to the final count in the indictment. That is Count 3. 
Count three charges that on or about October 23, 1958, within the District 
of Columbia, the defendant, Marie A. Kelley, facilitated the concealment 
and sale of a narcotic drug, that is, three capsules containing a mixture 
totaling about 2.7 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, after said heroin hydrochloride had been imported, with 
the knowledge of Marie A. Kelley, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the first and 
second counts of the indictment. 

The statute involved in this Count 3. is Title 21, Section 174 of the 
United States Code, which provides: 

"Whoever fraudulently or knowingly imports or brings in 
narcotic drugs into the United States or any territory under 

its control or jurisdiction contrary to law or receives, 

conceals, buys, sells, or in any manner facilitates 

the transportation, concealment, or sale of any such 

narcotic drug after being imported or brought in, knowing 

the same to have been imported or brought into the United 


States contrary to law, shall be punished as the law provides." 


Now, the law goes on to say the following: 


"Whenever on trial for a violation of this section, 
the defendant is shown to have, or to have had, possession 
of a narcotic drug, such possession shall be deemed 
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sufficient evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury." 


In other words, if you find beyond a reasonable doubt that the de- 


fendant had possession of this narcotic drug on or about the date named in 
Count 3. within the District of Columbia, then from that fact alone you 

are at liberty to find the defendant guilty of a violation of the statute with- 
out anything more unless the defendant, either by herself, or by some other 
witness, explains the possession of the drug to your satisfaction. 

Now, it has taken some time to explain these provisions to you. 

I might end, as I stated a little earlier, that in this case the defendant 
denies that she had possession at any time of these capsules and denies 
that she transferred them to the officer. 

On the other hand, the officer states that she did give to him these 
capsules containing this narcotic drug. 

Now, you will recall, that inthis case the defense has contended 
that if the officer did get the narcotics which are the subject of this case, 
that he didn't get them from the woman who is a defendant here. 

In other words, the claim is that if the officer got the narcotics, as 
the officer claims, that it wasn't from this defendant. 

Now you are told this: If you believe that what the officer says 
occurred did occur but you do not believe that the defendant here is the 
woman from whom the officer got the narcotics, or you have a reasonable 
doubt as to whether she is that woman, then you would find her not guilty. 
That is, you would give her the benefit of that reasonable doubt as to 
whether she is the woman in question. 

Now, you will recall, as I said just a moment ago, that the de- 
fendant, Miss Marie A. Kelley, says that she didn't give this officer any 
drugs, that she didn't turn over any drugs to him but the position of the 

defense is this: That if you, the jury, believe that the defendant 
did turn these capsules over to the officer as the officer said, then the 
defense maintains that the defendant nevertheless should be found not 
guilty on these grounds, so the defense says that she--that is the defendant 


--was entrapped. 
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Now, I shall touch on this defense of entrapment. In that connec- 
tion you are instructed as a matter of law that decoys may be used to 
entrap people who are committing criminal offenses and to present op- 
portunity to one intending or willing to commit crime but decoys are not 
permissible to ensnare into commission of crime one who is not engaged 
in crime and not intending or willing to commit crime. When a criminal 
design originates not with the accused but is conceived in the mind of a 
Government officer and the accused is by persuasion, deceitful representa- 
tion or inducement, lured into the commission of a criminal act, the 
Government is estopped by sound public policy from prosecution therefor. 

However, the fact that an officer or employee of the Government 
affords opportunity or facilities for the commission of the offense does not 
defeat the prosecution. Artifice and strategem may be employed to catch 
those engaged in criminal enterprise. The appropriate object of this form 
of activity frequently essential to the enforcement of the law, is to re- 
veal the criminal design, to expose offenses and thus to disclose the would- 
be violators of the law. 

A different question is presented when the criminal design originates 
with an official of the Government and that official implants in the mind of 
an innocent person the disposition to commit the alleged offense and in- 
duces its commission in order that he may prosecute. 

So, ladies and gentlemen of the jury, if you find that the defendant 
had no intention to commit the offenses with which she is charged and that 
the design originated with the officer and that he implanted in the mind of 
the defendant the disposition to commit the offenses with which she is 
charged and induced the commission of the offenses for the purpose of 
entrapment, then, under those circumstances you would find the defendant 
not guilty. 

However, if you find that the officer merely afforded the opportunity 
or facilities for the commission of the offenses by the defendant and that 
the defendant in turn intended, or was willing to commit such offenses, 
then the Government would not be guilty of entrapment and if the offenses 


charged in the indictment, or some of them, have been proved beyond a 
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reasonable doubt, then you may find the defendant guilty as to such of- 
fenses. 


Now, as I have told you before, the burden is on the Government 
to prove a charge against the defendant in a criminal case beyond a 
reasonable doubt, as I have explained that term to you. 


Similarly, when the defendant asserts a defense such as entrapment, 
the Government must prove beyond a reasonable doubt that the entrap- 
ment did not exist in this case. 


Therefore, if you have a reasonable doubt as to whether there 
was entrapment in this case, then you are told that in that event the 
Government would not have sustained its burden of proof and your verdict 


in that case would be not guilty. 


Now, members of the jury, as to this claim of entrapment, that is 
a claim made by the defense and which is denied by the Government. 
Now, that is a question for you, just as all questions relating to facts 
are in a criminal case. You are to determine what the facts are in 


this case. 


Now, each count in this indictment represents a separate charge. 
There are three counts in the indictment and therefore you are to return 
three verdits, a verdict as to each count, Count 1, Count 2, and 
Count 3. Your verdict as to each count may be either guilty or not 
guilty, depending upon what you find the facts to be. 


When you go to the jury room you will there elect your foreman and 


upon your return to the court room, your foreman will state your verdict. 


However, each of you may be asked to state your individual ver- 
dict, in which case each of you should be prepared to state it. 


I thank the alternate juror for his service in this case and he may 


now step out of the jury box. 
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Are there any objections or requests; and if so, counsel may come 


to the bench. 


MR. MCLAUGHLIN: I have nothing. 
MR. PRESTON: I have. 


(At the bench:) 
MR. MCLAUGHLIN: I haven't any, Your Honor. 
MR. PRESTON: I have none except as noted already in the record. 


* * * * * * 


(Whereupon, at 3:55 p.m., Court was recessed until the 
return of Court, the Court returning to the Bench to hear the verdict 
of the jury at 5:06 p.m. as follows:) 


THE DEPUTY CLERK: In the case of Marie A. Kelley, Mr. 
Foreman, has the jury agreed upon a verdict? 


116 THE FOREMAN: We have, sir. 


THE DEPUTY CLERK: What Say you as to the defendant, Marie 
A. Kelley on Count 1? 


THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Count 2? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Count 3? 

THE FOREMAN: Not guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says 


you find the defendant Marie A. Kelley guilty on Count 1, guilty on 


Count 2, and not guilty on Count three; and that is your verdict, so 


Say you each and all? 


(The jury, as @ group, answered affirmatively. ) 
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[ Filed March 16, 1959] 
No, 1 REQUEST FOR INSTRUCTION TO THE JURY 


Entrapment 
If the jury believes that the plan for the purchase of narcotics by 


officer Carter on the night of October 23d was devised in the mind of 
himself or other Government officers and was not originated with the 
accused, and if the jury further believes that the accused is by persua- 
sion, deceitful representation or inducement allured into the commission 
of what would have been otherwise a violation of the Narcotics Act, the 
jury shall find the accused not guilty. 


[ Will Cover] 


[ Filed March 16, 1959] 
No. 2. PROCURING AGENT v. SELLER 


If the jury believes, from the evidence, that the accused was acting 
as a procuring or purchasing agent for the arresting officer, helping him 
to make a buy, at his request and after he had concealed the fact that he 
was a police officer, rather acting as an agent for the owner of the 
narcotics to assist in making a sale of them, then the accused is entitled 
to be acquitted of the first and second counts of the indictment. 

[ Denied] 


[ Filed March 19, 1959] 
MOTION FOR A NEW TRIAL 

Comes now the defendant, through her attorney, and, in accord- 
ance with Rule 33 of the Federal Rules of Criminal Procedure, moves 
this Honorable Court that, in the interest of justice, a new trial be 
granted the defendant, because the Court erred in denying a defense re- 
quest for an instruction to the jury on the matter of the difference between 
a “procuring agent" and a "seller," said instruction having been offered 
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at the appropriate time in the following form and language: 
"No. 2. 
*‘PROCURING AGENT v. SELLER 
"If the jury believes, from the evidence, that 

the accused was acting as a procuring or purchasing 
agent for the arresting officer, helping him to make 
a buy, at his request and after he had concealed the 
fact that he was a police officer, rather acting as an 
agent for the owner of the narcotics to assist in making 
a sale of them, then the accused is entitled to be ac- 
quitted of the first and second counts of the indictment." 


/s/ Murray Preston 
Attorney for Defendant 


[ Certificate of Service] 


{ Filed March 19, 1959] 
POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR A NEW TRIAL 
The defendant files the attached motion under authority of Rule 33 
of the Federal Rules of Criminal Procedure. 
She relies upon the following cases in support of her motion: 


United States v. Sawyer, 210 F. 2d 169 
(C.C.A. 3d, 1954), 


Adams v. United States, 220 F. 2d 297 


~ (C.C.A. Sth, 1955) 

In the Sawyer case, the defendant claimed error of the trial court 
in denying a defense request that the Court explain to the jury the dif- 
ference in fact and in law between dealing with a purchaser as seller and 
acting for him as a procuring agent. The Court of Appeals remanded 
for a new trial, on the basis that "the jury should have been alerted to 
the legal limitations of the sale concept in relation to the circumstances 
of this case." 
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The facts in the Sawyer case are very similar to those in the case 


at bar and were set forth in the Court's Opinion, as follows: 
"* * * There was evidence that defendant and a 

companion were walking along a Wilmington street at 

about 5:30 p.m. on their way home from the plant where 

they both were employed. They passed a parked auto- 

mobile in which a stranger sat talking to an acquaintance 

of theirs who was standing on the sidewalk. The stranger 

called Sawyer over to the car and asked.'Can you get me 

some horse’, the word ‘horse’ being a slang expression 

for heroin. Sawyer remonstrated that he had a job and 

was not doing that sort of thing. The stranger repeated 

his request urging that he was 'sick'. But Sawyer and 

his companion left him and continued on their way. 

After they had walked a short distance the same two 

men intercepted them again. This time the stranger 

feigned a dramatic and violent seizure and begged Sawyer 

to get him something to relieve his distress. Sawyer, 

moved by this apparent suffering and knowing where 

heroin could be purchased, took twenty dollars as then 

proffered, went to a nearby hotel, purchased some heroin 

for twenty dollars and brought it back and gave it to the 

Stranger. While prosecution witnesses told a different 

and perhaps more credible story, the jury might have 

credited the above outlined account." 

The Sawyer case was cited with approval and followed in the Adams 
case. In fact, the Court went further in the Adams case and directed a 
verdict of acquittal, on the grounds that "* * * no reasonable jury could 
fail to entertain a reasonable doubt that the appellant sold the heroin as 
alleged" (citing the Sawyer case). 

The Court went on to Say: 

“We agree with this statement of the applicable 
legal principle. All of the evidence was quite consistent 
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with the appellant's acting only as a purchasing agent 
or messenger instead of as a seller. There was no 


evidence from which a sale from her to McKinney 
could be spelled out beyond a reasonable doubt; nor was 
there any evidence that she profited in any way from the 


transactions or was associated with her "connection" in 

selling narcotics. * * *" 

The clear distinction between selling and buying, on the one hand, 
and "participation in the transaction viewed as a whole," on the other 
hand, was recognized and acted upon by the Court in United States v. 
Moses, 220 F. 24166. At page 168, the Court said: 

" * * * a participant in a particular transaction 

must be punished either as a seller or as a buyer. 

There is no general offense of participation in the trans- 

action viewed as a whole." 

Following this thought, the Court reversed the conviction and 
remanded the case with directions to enter a judgment of acquittal on all 
counts. 

Reverting to the facts in the case at bar, the testimony, taken in 
the light most favorable to the Government, proves that the defendant 
was first asked by the police officer, if she could get him narcotics, 
was persuaded by him to attempt to do so, and given six dollars to go 
and carry out his plan. Her first attempt was not successful, and she 
returned and told him so. At that point, her status as his procuring 
agent was clearly established. She was acting on his behalf and at his 
request. Her status did not change thereafter. 

The police officer testified positively that he did now know what 
became of the six dollars. He definitely declined to put any evidence 
in the record that the defendant had any financial interest in the trans- 
action or took any benefit from the transaction as a seller. 

Accordingly, the :least that can be said is that reasonable men 
might differ as to whether the defendant's role was that of "seller" or 
“procuring agent." The Court should, therefore, have explained this 
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distinction to the jury and advised them as to the difference in the 
criminal liability involved in these two functions. 
Respectfully submitted , 


/s/ Murray Preston 
Attorney for Defendant 


[ Filed May 13, 1959] 
ORDER DENYING MOTION FOR A NEW TRIAL 
Upon consideration of the motion filed herein by the defendant for 
a new trial, the points and authorities in Support thereof, and the oral 
Opposition thereto, it is by the Court this 12th day of May, 1959: 
ORDERED that said motion be and the same is hereby denied. 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed May 29, 1959] 
NOTICE OF APPEAL 


Name and address of appellant MARIE A, KELLEY 
200 - 19th Street, S. E. 


Name and address of appellant's attorney MURRAY PRESTON, 
725 - 15th Street, N. W. 
Washington 5, D. C. 


Offense Violation (26 USC 47044) (26 USC 4105a) Narcotics 
Concise statement of judgment or order, giving date, and any sentence 


Judgment of conviction May 28, 1959, sentence years, 
grounds for appeal being failure of trial Court to properly 
instruct the jury. 


Name of institution where now confined, if not on bail 

District of Columbia Jail 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 


stated judgment. /s/ Marie A. Kelley, Appellant 
Date: May 28, 1959 


/s/ Murray Preston 
Attorney for Appellant 
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[ Filed May 29, 1959] 
AFFIDAVIT IN SUPPORT OF APPLICATION 
FOR LEAVE TO PROCEED WITHOUT PRE- 
PAYMENT OF COSTS 
I, MARTE A. KELLEY, being first duly sworn according to law, 
depose and say that I am the accused in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 
iw That I am a citizen of the United States. 


2. That because of my poverty I am unable to pay 
the costs of said suit or action. 


3. That I am unable to give security for the same. 


That I believe I am entitled to the redress I seek 
in said suit or action. 


That the nature of my cause of action is briefly 
stated as follows: 


Judgment of conviction May 28, 1959, sentence 
5 years, grounds for appealing being failure of 
trial Court to properly instruct the jury. 


/s/ Marie A. Kelley 
[ Jurat dated May 29, 1959] 


Let the applicant proceed without 
prepayment of costs, including 
reporter’s Transcript 


/s/ Burnita Shelton Matthews 
Judge 


[ Filed June 9, 1959] 
JUDGMENT AND COMMITMENT 
On this 29th day of May, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Murray 
Preston, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Violation of the 
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Federal Narcotics Laws as charged in counts one and two and the court 
having asked the defendant whether he has anything to say why judgment 
Should not be Pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted, 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of 

Five (5) years on Ct. 1; Twenty (20) months to 
Five (5) years on Ct. 2; said sentence by the 
counts to run concurrently, 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge 


* 


————— 
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Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15249 


‘Marm A. Keiizy, aPPeLLANT 
v. 
Unirep States or AMERICA, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRIOT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 
ARTHUR J. McLAUGHLIN, 
Assistant United States Attorneys. 
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No. 15249 
QUESTIONS PRESENTED 


_ Where the facts disclose that a police officer, knowing ap- 
pellant was a narcotics addict, requested appellant to procure 
drugs; that she did so and transferred them to him; that no 
emotional or physical compulsion was used; and that appel- 
lant denied commission of the crime; in the opinion of the 
appellee the following questions are presented : 

_ (1) Did the trial Court commit error by refusing to direct 
@ verdict of acquittal at the close of the entire case where 
appellant did not renew the motion for acquittal? 

(2) May an appellant raise the issue of entrapment and 
“procuring agent” where she denies commission of the crime? 

(3) Where the trial Court did instruct the jury on entrap- 
ment, was it error to refuse to also instruct on the “procurin 
agent” theory? 
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Counterstatement of the Case. 
Statutes Involved 
Summary of Argument. 
Argument: ' 
The Issues Were Appropriate for Consideration by the Jury, and Were | 
Evaluated Under Proper Instructions. | 
A. The ais do not warrant an instruction on “procuring, 
agent” 
B. The law is clear that the defenses of denial of the crime and. 
entrapment or “procuring agent” are mutually exclusive__ | 
Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 

On January 19, 1959, there was filed in the District Court 
a three count indietment charging appellant with violation of 
26 US.C( 4703a(4704a, and 21 USC. 174? On March 16, 
1959, appellant was found guilty by jury on counts one and 
two (26 U.S.C. 4704a and 4705a) and was found not guilty 
on count three (21 U.S.C. 174). On yanee 9, pe the judg- 
ment and commitment was filed whereby—ap} 
tenced to a term of i rap eounen) 
one and from twen 0 
two, said sentences to run CORSE ae On March 19, 1959, 
appellant filed a motion for a new trial which was denied. 
This appeal followed. 


* Narcotics Laws (Heroin). 
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Cecil Benjamin Carter, a member of the Narcotics Squad 
of the Metropolitan Police Department, testified that in Octo- 
ber of 1958 he was assigned “to check the illicit traffic of 
narcotics” (J.A. 5), that while acting in an undercover capacity 
he proceeded to the southeast section of Washington, D.C., 
on October 23, 1958, at about 10:30 p.m. (J.A. 5); that he 
parked his automobile at 8th and K Streets; that he saw 
appellant right after parking the car (J.A. 6); that she recog- 
nized “my car and came over and we had conversation” (J.A. 
6), “that she walked over and recognized me” (J.A. 7); that 
the conversation referred to drugs and “who had. the good 
drugs in the neighborhood at that time” (J.A. 7) ; that she 
said that she could go to one Blind Blake and get some drugs 
for him (J.A. 7) and that he gave her $6.00 with which to 
consummate the transaction (J.A. 7). Thereafter she left 
the automobile and upon returning advised the witness that 
the aforesaid person “had to go into his back yard, to his 
stash and get the drugs” (J.A. 8). She then proceeded back 
to the house and the witness walked back with her (J.A. 8). 
He subsequently left the house in the company of the appel- 
lant and two addicts (J.A. 8, 9). 

They proceeded to the northwest section of the city in the 
witness’ automobile with appellant sitting in the front seat 
with him. After the two addicts left the car appellant “handed 
[him] a small piece of paper which contained three capsules 
containing a white powder” (J.A. 9). She advised him then 
to meet her at a later date in the same place (J.A. 9). He 
testified further that on prior occasions he had seen her “use 
narcotics” (J.A. 12) in the same house by the “injection into 
the vein” method (J.A. 12) and that he had never enlisted 
her aid in his work as undercover agent (J.A. 12). He further 
stated that when he parked his car appellant walked over to 
him (J.A. 13); that she had no reason to suspect or believe 
that he was a policeman at the time (J.A. 14). Upon cross- 
examination he substantially repeated his previous testimony 
and added that two of the people he had seen in the house 
were persons whom he had seen use narcotics (J.A. 16) and 
that the general trend of the conversation in the house con- 
cerned drugs (J.A. 17). He further testified that at no time 
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did he tell appellant to go to a specific place but that he just 
asked her if she knew where she could go to obtain drugs 
(J.A. 23) to which she replied in the affirmative. 

Robert C. Ferguson, a member of the Metropolitan Police 
Department, testified that upon receipt of the three capsules 
from Officer Carter he performed a preliminary field test which 
indicated the presence of narcotics and that he personally 
delivered them to the U.S. chemist. 

William P. Butler, a chemist employed by the Internal 
Revenue Service of the United States Treasury Department, 
testified that he performed an analysis of the aforementioned 
capsules and found “that each capsule consisted of a mixture 
of heroin hydrochloride and milk sugar’ (J.A. 27). 

The prosecution rested and appellant made a motion for a 
directed verdict of acquittal as to the first two counts of the 
indictment on the ground that the government failed to prove 
a sale and as to the third count because appellant had been 
entrapped (J.A. 27, 28). The Court denied the motion! but 
advised appellant that it would instruct the jury on ae 
ment (J.A. 28). 

The witness Carter was then called for the defense. and 
testified that he had made several buys in the house at, 811 
L Street, SE., prior to the date of the commission of this crime 
(J.A. 31); that he had seen appellant in that vicinity several 
times prior to the commission of the crime and that, she 

“usually was in the company of people that were using or 
selling drugs” (J.A. 33). 

Appellant, testifying in her own behalf, stated that when 
she was coming out of a whiskey store on the date of the crime, 
Officer Carter said, “I am sick. Can you get me some stuff?” 
(J.A. 34). She replied that she would not because “they tell 
me that you are wrong” (J.A. 34); that being wrong meant he 
was connected with the police and that “I am sick” meant 
“he wanted some drugs” (J.A. 35). She stated that she knew 
he was a policeman when he was riding around with two other 
people and because she had been approached by them before 
(J. A. 35). She absolutely denied that Officer Carter had 
given her any money (J.A. 36), that she had ever asked Blind 
Blake for any narcotics (J.A. 36), that she had ever been i in 
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Officer Carter’s car and ridden with him that night (J.A. 36), 
and that she ever gave him any narcotics (J.A. 36). She ad- 
mitted to having been previously convicted of crimes and that 
she was a drug user (J.A. 39)... 

Upon cross-examination she testified that she knew that 
they used to sell drugs in the house heretofore described be- 
cause that house was frequented by drug users and the people 
in the house were “careful who they would let have narcotics” 
(J.A. 39) and that she herself had “snorted” narcotics and was 
acquainted with people who were selling the drugs (J.A. 39, 
40). She repeated that she knew or had been informed that 
Officer Carter was a police officer and that she even accused 
him of this (J.A. 41) and that she even warned Blind Blake 
of this. She testified further that the only reason she did not 
inject narcotics in her arm was because she had no veins (J.A. 
43). She reiterated her denial of having given Officer Carter 
the three capsules and of ever getting into his car (J.A. 44). 
She admitted to ten previous criminal convictions consisting 
of prostitution, housebreaking and petit larceny. 

At the close of appellant’s case the motion for judgment of 
acquittal was not renewed. A request for instructions upon 
two grounds, (1) entrapment and (2) agency (J.A. 59), was 
made. The trial Court denied request No. 2 and advised 
counsel that it would cover entrapment in its charge (J.A. 59). 
The instructions were complete and clear. The appeal is taken 
from the conviction. 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 

Same: penalty: evidence-—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or jur- 
isdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner the transportation, 
concealmen sale of any such narcotic drug after 


being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be im- 
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prisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined un- 
der section 7237(c) of the Internal Revenue Code of 
1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may be 
fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses-. 
sion of the narcotic drug, such possession_shall be 
Sean eT SaHRGIGAT Soon ante a 
less the defendant explains te poson fo the sai 
faction of the j jury. REAar goa 

For provision relating to sentencing, pecbenonl etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps for narcotic drugs shall be prima facie evidence 
of a violation of this subsection by the person in oe 
possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 
It shall be unlawful for any person to sell, b: eX= 
change,or give away narcotic drugs except in pursuance 
of a written order of the person to whom such article i is 
sold, bartered, exchanged, or given, on a form to be i is- 
sued in blank for that purpose by the Secretary or his 
delegate. 


SUMMARY OF ARGUMENT : 


There was no basis in law or fact to warrant the trial ies 
to instruct the jury as requested. Where appellant specifically 
denies commission of the crime, she may not raise the i ineye of 
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“procuring agent” because these defenses are mutually ex- 
clusive. The question of inconsistent defenses are not in issue 
here. An instruction on entrapment was given even though 
the law is well settled that a jury need not be instructed on a 
defense for which there is no legal basis. 

This Court has had before it the same issues now raised by 
appellant and rejected them. The facts in the instant case 
clearly disclose that this is not a proper case to even consider 
the question of “procuring agent” because they show a nar- 
cotics addict with a ready complaisance to commit a crime, 
actually doing so. 


ARGUMENT 


The issues were appropriate for consideration by the jury, 
and were evaluated under proper instructions 


Appellant’s contention that the court’s failure to instruct 
the jury in accordance with his request is clearly without merit 
for the reasons that both in law and in fact there is no basis 
upon which the trial Court should have done so. 


A. The facts do not warrant an instruction on “procuring 
agent” 


Appellant’s testimony clearly discloses in no uncertain terms 
that (1) she denied committing the crime; (2) she affirma- 
tively stated that she knew that Officer Carter was a police- 
man; (3) her testimony expressly and implicitly negates any 
form of persuasion either emotional or physical whereby she 
was compelled to commit the crime; (4) she was a narcotics 
user; (5) an already formed design to commit the crime and a 
willingness to do so by ready complaisance was evident ; (6) 
that the language of that part of the instruction which stated 
“rather acting as an agent for the owner of the narcotics, ete.” 
was ambiguous and (7) the jury was instructed on entrap- 
ment. Appellant was fairly tried on the issues without an in- 
struction on “procuring agent.” 
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B. The law is clear that the defenses of denial of the crime 
and entrapment or “procuring agent” are mes 
exclusive 


Her direct testimony that she denied committing the crime 
although she knew Carter was a police officer clearly portrays 
mutually exclusive theories of defense. In order to justify 
@ request for an instruction that she committed the 
an agent of law enforcement, she mu ion in 
the act. The facts of this case are not in the usual pattern 

& special employee or “informant” who works for and is 
paid by the police. Her defenses would contradict this pat- 
tern. She received an instruction on entrapment. If, at; all, 
she was not entitled to more. 

Appellant on numerous occasions testified in no uncertain 
terms that her defense was an absolute denial of the commis- 
sion of the crime. There is no defense in law of attempted 
entrapment. The denial of a crime and the requested instruc- 
tions of “procuring agent” and entrapment are mutually ex- 
clusive. Both may not be claimed simultaneously. In the 
instant case, the trial Court’s instruction on entrapment was 
more than the evidence warranted because the law is clear 
that a jury need not be instructed on a defense for which there 
is no legal basis. Flynn v. United States, 57 F. 2d 1044 (8th 
Cir. 1932), cert. denied, 287 U.S. 267 (1932); Corcoran, v. 
United States, 19 F. 2d 901 (8th Cir. 1927); United States 
v. Pisano, 193 F. 2d 355, (7th Cir. 1951); United States v. 
Markham, 191 F. 2d 936 (7th Cir. 1951); Hayes v. United 
States, 112 F. 2d 676 (10th Cir. 1940). In Rodriquez v. United 
States, 227 F. 2d 912 (5th Cir. 1955), it was heliNthere + was 
no error in refusing a requested instruction on entrapment 
where there was a denial of commission of the act. There the 
Court stated: 


* * * in refusing to charge the jury on entrapment, 
the Court stated that the defense was not available 
where, as in this case, the defendant denies the very 
acts upon which the prosecution and the defense are 
necessarily predicated. It is true that this defense may 
be raised even though the defendant pleads not guilty, 


but it ‘assumes that the act charged was sd,” 


id | 


Peet 
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and where the defendant insists, as she did here, that 
she did not commit the acts charged, one of the bases 
of the defense is absent. 


Id. at 914. See also Hamilton v. United States, 221 F. 2d 611, 
614 - 1955). 

It follows, therefore, that appellant’s claim of error regard- 
ing the alleged issue of entrapment must fall. The same 
rationale must also apply to appellant’s argument regarding 
“procuring agent” because if appellant absolutely denies the 
commission of the crime, she cannot maintain that she com- 
mitted the crime as an agent of the police. 

Appellant does not contest that the jury were fully and 
completely charged on the issue of entrapment. Her sole 
reliance is on the comparatively recently enunciated doctrine 
that in appropriate situations the jury must be instructed that 
& defendant, if found to be a “procuring agent” of a law 
enforcement officer, is not a seller. The principle was first 
approved in the Sawyer case, and was followed? in the Circuit 
in which it was enunciated (Third) and in the Fifth Circuit. 


*(1) In United States v. Sawyer, 210 F. 24 169 (3d Cir. 1954) a convic- 
tion of violating the Harrison Act by selling heoin was reversed. The 
the defendant supporting a conclusion 

of the undercover officer rather than a 


been in the case if the charge 
le. 


the latter being clearly 
tradicted evidence that 
of the prospective buyers and in 
No collaboration or association with the peddler was 

shown. Again entrapment was not submitted to the jury. 
(3) In Adams v. United States, 220 F. 2d 297 (5th Cir. 1955) a drug 
addict informer got heroin from a female addict for the going price. He 


that she had made no sale and the trial court “refused to include in his 
charge an explanation as to the difference between dealing with a pur- 
chaser as seller and acting for him as procuring agent.” Id. at 298. 
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The Sawyer case very early required distinction on its facta. 
United States v. Valdes, 229 F. 2d 145 (2d Cir. 1956), cert. 
denied, 76 Sup. Ct. 546 (1956). In the Valdes case, & police- 
woman met the appellant through an informer and purchased 
narcotics from him. A conviction of violating the Narcotic 
Drugs Import-Export Act was affirmed over the objection that 
appellant was & mere “procuring agent”. The instant case 
is in some aspects stronger in its facts that the Valdes case. 

Insofar as the Sawyer opinion may be considered as a con- 
struction of particular narcotic laws,’ as distinguished from a 
mere exposition of entrapment, the Second Circuit in’ the 
Valdes case explicitly stated that it would not evaluate the 
doctrine until required to do so. Id. at 148. It is therefore 
submitted that under the facts of this case appellant was not 
entitled to a judgment of acquittal‘ nor to an instruction on 
the theory that she was an agent of the officer or the informer. 
A full instruction on entrapment was given, and that sufficed. 

The Sawyer case, as the Court pointed out, dealt with an 
entrapment situation. Id. at p. 170; see note 3, supra. It is 
to be considered that the law of agency does not apply, gen- 
erally speaking, in a criminal case. Paschen v. United States, 
70 F. 2d 491 (4th Cir. 1934); Lurding v. United States, 179 
F. 2d 419, 421 (6th Cir. 1950); Nobile v. United States, 284 
Fed. 253 (3d Cir. 1922). It has been held that in criminal law 
there is no agency and that one who acts for a criminal prin- 
cipal and commits a crime with knowledge thereof is likewise 
criminally liable. This principle was enunciated in the case of 
La Viella v. People, 113 Colo. 277, 157 P. 2d 621 (1965), 
where the Court stated at page 224: 


“Of course, the fact that a person was acting as 
an employee of another constitutes no defense in a 
criminal prosecution where the individual charged i in- 
tentionally violated the law. See 2 Am. Jur. p. 267, 
See. 243.”* 


*¥or example, the Narcotic Drugs Import-Export Act permits a statutory 
presumption of other acts than the mere sale of narcotics to arise from 
their unexplained possession. 

* Appellant’s failure to move for acquittal at the close of the case bars 
her right to review of the motion for judgment of the verdict. Battle v. 
United States, 92 U.S. App. D.C. 220, 206 F. 2d 440 (1953). No manifest 
error or serious injustice is presented. 
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Again in Glasgow, Adm’r. etc. v. Nicholls, 124 Wash. 281, 214 
Pac. 165, 35 A.L.R. 419 (1923), the court stated at page 289: 


«* * * The whole transaction being an illegal one, 
there could, as a matter of fact, be no agency because 
the law recognizes no agency created for the purpose 
of violating law. 3 C.J.S. 413.” 


A practical corollary is that the doctrine of entrapment more 
than sufficiently covers the vital aspect of agency, permitting 
this status to be ameliorated by proof of sole inducement or 
domination by a law enforcement officer or his privies. 

The evidence in the instant case clearly showed appellant 
was not an intermediary but a user. As such, she was subject 
to being ensnared by decoys. Sorrels v. United States, 287 
US. 435, 445 (1931), where there was an already formed de- 
sign to commit the crime or similar crimes and a willingness 
to commit the instant crime by ready complaisance. United 
States v. Becker, 62 F. 2d 1007 (2d Cir. 1933); Chiarella v. 
United States, 184 F. 2d 903 (2d Cir. 1950). Appellant was 
known to the police as an addict, and admitted being one. Her 
conduct and actions do not portray her as a person seeking 
to aid law enforcement or as one who takes pity upon a poor 
unfortunate suffering from withdrawal symptoms. 

This Court has had occasion quite recently to consider the 
arguments advanced by appellant regarding the question of 
“procuring agent”. In these cases it has rejected this theory. 

| iCf. Duff v. United States, 99 U.S. App. D.C. 256, 239 F. 2d 76 

1{(1956); Johnson v. United States, 102 U.S. App. D.C. 177, 

ilo51 F. 2d 888 (1956). We submit, in any event, that if this 
Court were to be inclined to consider this theory the instant 
case is not the proper one for such action. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Outver GaAscH, 
United States Attorney. 
Cart W. BELCHER, 
Arruour J. McLavcHuin, 
Assistant United States Attorneys. 
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